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In the name of God, the Most Compassionate, the Ever Merciful 


PREFACE 


We live in a time when people can spread their views around the globe at the 
touch of a button. Yet such views may come from people of little knowledge 
who can confuse and even misguide others. This is a concern that has become 
particularly acute with the widespread misrepresentation of Islam, both by 
those hostile towards it, and, unfortunately, even those who claim to profess 
it. Through their evil but eloquent schemes, such people can misrepresent the 
sacred teachings of this religion, and direct the ignorant and the ill-fated to 
perpetrate heinous crimes against both an innocent public and an innocent 
religion. Such deception and misinterpretation has sadly become all too 
common in our day, and among its causes is, undoubtedly, the relative 
inaccessibility of sound Islamic scholarship and literature in the English 
language. An additional cause is the suggestion that there is no difference 
between experts and non-experts. It is as though God never declared in His 
Book: ‘How can those who know be equal to those who do not know?" (39: 9) 

A plethora of problems can arise when non-experts begin to consider 
themselves experts on a subject matter. One can vividly illustrate with the 
example of a person who requires medical attention. A sensible individual 
would choose to be treated by a medical professional—an expert in the field 
—rather than risk their health by consenting to a medical procedure from 
someone who fancies themselves a doctor simply because they have read a 
medical textbook in their spare time. Indeed, there are serious legal 
consequences for those who claim to practice medicine without a recognized 
licence—one which is granted because they have been through rigorous 
training and examination. Such legal repercussions are entirely appropriate of 


course, for such frauds place people’s worldly lives at risk. Yet why is it that 
when it comes to our health we seek an expert opinion, but when it comes to 
our everlasting Hereafter so many of us prefer to follow someone who 
considers himself an expert after reading just a couple of books? Simply put: 
why do we risk our eternity by following those who are not qualified? Why 
do we not seek out recognized experts? As God the Almighty says: ‘ask the 
people of knowledge if you do not know.’ (16: 43) It is precisely to address 
this gap between scholarly works and non-scholarly opinions that we have 
endeavoured to produce this invaluable resource. 

After reading the entirety of al-Minhaj in Turkish, the Director of 
Organisational Management at Islamic Community Milli Gorus (ICMG) 
Youth Australia, Adem Temel, conducted a meeting with our small team in 
which we studied the book and recognized how blessed we were to have 
access to such a stupendous work. It was evident that the renowned scholar 
and author of al-Minhaj, Imam al-Nawawi, may God have mercy on him, had 
wisdom and knowledge many today are in desperate need of. Indeed, al- 
Minhaj is one of the greatest and most respected commentaries on Sahih 
Muslim. While an English translation of a hadith can struggle to convey its 
apparent meaning, let alone the appropriate context and other subtleties, 
commentaries by experts like Imam al-Nawawi can shed light on hadiths 
more comprehensively and thus give us greater access to the intended 
meaning while guarding us against misunderstanding. During a subsequent 
meeting, our team compared the Turkish translation of Fi Zilal al-Qur'an 
with the English translation by Dr Adil Salahi and were impressed by the 
remarkable consistency between the two translations. Immediately thereafter, 
the team made the decision to contact Dr Salahi with a view to proposing that 
he translate Imam al-Nawawr's al-Minhaj into English. We were overjoyed 
to hear his positive response. 

A number of people and organizations have contributed to this project. 
Firstly, this work would not have been possible without Adil Salahi's mastery 
of both the Arabic and English languages. His love of Prophet Muhammad, 


peace and blessings be upon him, and his dedication to making knowledge 
accessible has led to the translation of significant works from the Islamic 
literary heritage. Second, the ICMG Youth Australia and Kube Publishing 
(UK) teams worked closely to meet all project timelines. Third, many 
individuals and groups volunteered to support this project both physically and 
financially. Lastly, and most importantly, God, the Almighty, guided us, 
brought ease, and opened closed doors to make everything possible. 


*... and my success can only come from God. In Him I put 
my trust, and to Him I will return.’ (11: 88) 


Halim Erbasi 
ICMG Youth Australia 
Director of Education 


BEFORE YOU READ 


There are some important points that the reader, particularly a student of 
Hadith, needs to bear in mind when using this book. Although these have 
been explained in the Introduction to the first volume, it is considered 
worthwhile to remind readers of the editorial method followed in this work. 


1. Numbering and references 


It is surprising, but there has never been a full and serial numbering of 
hadiths in Sahih Muslim, and hence references to hadiths vary. A hadith is 
often referenced by book and chapter: *Related by Muslim, Book of Faith, 
Chapter so-and-so', and so forth. This is a difficult method of referencing, 
particularly because the headings of some chapters run into two or three lines, 
or even longer. The fullest numbering of the hadiths in Sahih Muslim is that 
given in al-Mu jam al-Mufahras li-Alfaz al-Hadith, but many hadiths are left 
without numbers. These are versions of the previous hadith, differing only in 
their chains of transmission, and it was probably felt that they should count 
with the earlier and often more complete version. 

Al-Mu jam al-Mufahras is a concordance of the words of the Prophet's 
hadiths listed in the most important nine anthologies: al-Bukhari, Muslim, 
Abū Dawid, al-Tirmidhi, al-Nasa’1, Ibn Majah, as well as Malik’s al- 
Muwatta’, Ahmad’s al-Musnad and al-Darimr's Sunan. It was prepared by a 
group of forty Western researchers of Islamic studies under the supervision of 
Arent Jan Wensinck (1882-1939) and edited by the Egyptian scholar 
Muhammad Fu’ad ‘Abd al-Baqi (1882-1967).! 

However, al-Mu jam al-Mufahras gives a serial number to each ‘book’ in 
Muslim’s Sahih. Thus, it lists the numbers of the hadiths in the Book of Faith 


from 1 to 380, and then begins the numbering in the Book of Cleansing from 
1. As such, it does not give a complete serial numbering to the entire 
anthology. I have therefore decided to provide serial numbering, giving every 
hadith its own numbered identification. In doing so, I follow the method 
adopted by the late hadith scholar Musa Shahin Lashin (1920—2009) in his 
10-volume commentary, Fath al-Mun' im fi Sharh Sahih Muslim. This 
method does not assign a number for a hadith that differs from the one before 
it only in its chain of transmission, but that has exactly the same text. 

Muslim’s Sahih has been translated into English by Abd al-Hamid 
Siddiqui. The translation is well circulated and its better known edition, 
published by Dar al-Salam, is available online. After looking carefully at this 
translation, I have decided to provide my own. However, the translation gives 
a full serial numbering of the hadiths listed by Muslim, bringing the total to 
7,190 hadiths. This is different from Lashin’s method of numbering, which 
brings the total to 6,571 hadiths. To make it easier for readers who wish to 
refer to Dar al-Salam’s translation, I give the number in that translation in 
brackets before the chain of transmission. 

Thus, three sets of numbers are included before the chain of transmission 
of each hadith. The first is a complete serial number following Lashin’s 
method. The second is that of al-Mu jam al-Mufahras and the third is that of 
Dar al-Salam's translation given in brackets. Where Lashin or al-Mu ‘jam al- 
Mufahras does not give a hadith a number, because it is the same as the 
hadith before it, I follow the convention of giving it the mark ‘000’. Thus, 
either of the first two numbers may be replaced by 000. Where Dar al- 
Salam's translation omits a hadith or does not give it a number, I give it the 
mark ‘0’. The pattern of numbering is simplified, as follows: 


[Cashin] — [At Mu jam] - (Dr al-Salamy 


This applies to all the hadiths that are entered in the anthology itself, 
beginning with the Book of Faith. Imam Muslim wrote a long introduction to 


his work, explaining his method. In it, he includes ninety-two hadiths and 
statements by the early scholars of Hadith. These are given separate numbers, 
from 1 to 92. Only a few of these are entered in al-Mu jam al-Mufahras, 
because the majority are attributed to scholars of Hadith. Whichever is 
entered in al-Mu jam al-Mufahras its number is stated. Dar al-Salam’s 
translation does not include this introduction. 

When a hadith is entered in any of the other five anthologies considered 
to be the most authentic, I mention these in a footnote. Where no such 
information is given, it means that the hadith is entered only in Muslim's 
anthology. The Arabic original of each hadith is given immediately after the 
English translation, but this applies to the main body of the anthology, not to 
Muslim's introduction. 

Imam Muslim divided his anthology into books, each covering an 
important area of the Islamic faith, such as the Book of Faith, the Book of 
Prayer, etc. He did not make further classification. It was left to Imam al- 
Nawawi to divide each book into chapters, and give headings to these. These 
chapters were later given numbers in al-Mu jam al-Mufahras. The headings 
and their numbers are given in this translation. However, as many headings 
tend to be long, I have tried to reduce them while retaining the elements 
highlighted in the headings. It should be pointed out, however, that some of 
these chapters are not given numbers. Where no number is given to a chapter 
in al-Mu jam al-Mufahras, it appears without a number in this translation. 

There are a few instances where the same number is given to two 
consecutive hadiths. In order to indicate that this is not an error, but merely 
following the Arabic original, the repetition is indicated by the symbol [R]. 


2. The chain of transmission 


Hadith scholars were very specific in their terminology. Therefore, when they 
used synonymous words, they imparted clear distinction to them. Thus, the 
words haddathana, akhbarana, anba'ana, and 'an, have different meanings, 
although linguistically speaking they are very similar and denote receiving 


information from a named person. However, haddathana is used to refer to a 
process whereby the teacher reads out the hadith to his students, whether he 
is narrating from memory or reading out loud directly. Akhbarana and 
anba'anà are practically identical in meaning. However, the first refers to a 
process whereby a student is reading aloud from his teacher's books in the 
presence of the teacher. Anba'ana does not specify this process, but means 
that the information was passed on by the teacher or in his presence. 'An, on 
the other hand, does not specify any process, nor does it specify that the 
reporter actually heard the teacher's narration or his student's reading out in 
his presence. Indeed, it could, thus, mean that the reporter heard the hadith 
from a colleague who was in the teacher's circle at the time. 

In order to reflect these differences, ‘narrated’ is the term used here for 
haddathana, ‘reported’ for akhbarana, ‘mentioned’ for anba'ana, and ‘from’ 
for 'an. However, any of the first three ways could involve a one-to-one 
situation in which the reporter is the only one present with his teacher. In 
Arabic, this is marked by changing the last letter in the three Arabic words, 
using ‘T’ instead of ‘a’. Thus the words become haddathani, akhbarani, and 
anba'ani. To reflect the difference in the English translation the words *to 
me’ have been used after ‘narrated’, ‘reported’ and ‘mentioned’ to indicate 
the one-to-one situation, while the three words on their own indicate the 
presence of others when the narration took place. 

Readers will also note that in some hadiths the chain of transmission 
includes the mark [H]. This is indicated in Arabic by the use of the letter [H], 
and it may occur once, twice, or even more in the chain of transmission of the 
same hadith. What this signifies is that the hadith is narrated by two or more 
chains of transmission, but these join up at some stage. Rather than give them 
separately, repeating the names of reporters from where they join up to the 
Prophet’s companion, Hadith scholars use this way to indicate that the 
different chains are joined at this point. 

Another symbol used in the chain of transmission is [R], but this is much 
less frequent. It simply indicates that the number given to a particular hadith 


is repeated, which means that the number has been given to more than one 
hadith instead of giving each of them a separate number. 

Sometimes Muslim narrates a hadith from three of his teachers and uses 
the word ‘narrated’, but their methods of learning from their teacher whom 
they quote differ. Muslim is too careful and meticulous to overlook this fact. 
He makes this clear by immediately adding something like: ‘The first said 
“narrated” and the other two said “reported”.’ 


3. Word usage 


The usage of some Arabic words need to be explained. The word ‘imam’ is 
often used in reference to some scholars quoted in this work. It is also used in 
reference to both Muslim and al-Nawawl. There is, however, a very clear 
difference in the use of this word by Sunni Muslims and the Shia. 

Linguistically speaking, imam means ‘leader’ and is often used, 
particularly in books of Islamic Jurisprudence, or figh, to refer to the ruler or 
the head of state, whether he has the title of caliph or some other title. It is 
also commonly used to refer to the person who leads congregational prayer. 
In this second usage, there is no difference between the one who leads the 
prayer and anyone in the congregation, except that the imam leads and the 
congregation follow. 

A far more common usage of the word is as a title of respect added before 
the name of a scholar who is recognized for his high achievement and 
scholarship. This is how it is mostly used in this work. It may, however, also 
be used here in the sense of the ‘leader of congregational prayer’ when this 
topic is discussed, but as such will be clearly identified at that juncture. A 
scholar who is considered an imam has no special distinction, apart from 
what his scholarship gives him; he does not enjoy any special status. It will 
be noted in this work that the views of some such scholars are outlined, and 
discussed or rejected. This is clearly a matter of scholarly difference that does 
not detract from the high standing of the scholar or the one who differs with 
him. 


The Shia have a totally different concept of ‘imam’. They give this status 
to twelve people starting with ‘Ali ibn Abi Talib, the Prophet’s cousin, 
followed by eleven of his descendants through Fatimah, his wife and the 
Prophet’s daughter. To the Shia, those imams were infallible and enjoy a rank 
that is almost equal to that of the Prophet. Indeed, the way some Shia speak 
of the third Imam, al-Husayn, the Prophet’s grandson, gives at times the 
impression that they rank him above the Prophet himself. Moreover, the Shia 
believe that the twelfth Imam was taken away and did not die: he will return 
at some point when he will bring justice to the world. This Shia concept is 
absolutely unacceptable to Sunni Muslims who do not recognize any such 
status as belonging to anyone. 


—dáEpw— 


We speak of a hadith having a chain of transmission and we mention 
‘transmitters’. We also use the words ‘reporter’ and ‘narrator’. These three 
words are used interchangeably and they refer to the people named in the 
chain of transmission. These have the same status with regard to how the 
Prophet's statement or action is taught and learnt. When we use the verb 
'narrate' we are referring to the action of stating the hadith, whether by 
reading it out loud or otherwise. However, the word ‘narrate’ is often used in 
Islamic literature in reference to the works of the leading scholars of Hadith 
and what they include in their anthologies. Thus, we often see phrases like 
‘al-Tirmidhi narrated ...’, ‘al-Bukhari narrated ...’. It is felt that it is better to 
distinguish the mere quoting of a hadith and its entry in an anthology. 
Therefore we use the word ‘narrate’ to indicate quoting a hadith and the word 
‘relate’ to mean the ‘entry in a Hadith anthology’. Thus, we say: 'al-Bukhart 
relates in his Sahih’, or ‘al-Bayhaqi relates in Shu‘ab al-Imàn', or *al-Nasa'1 
relates in al-Sunan al-Kubra’. 


— ae 


The words Abū and Abi are often used in the names of hadith reporters and 
scholars. These two are the same word, but the endings are case markers 


according to their position in the sentence. Invariably, Abū is used at the 
beginning of the sentence and when not preceded by a name, while Abi is 
used when preceded by the word ‘ibn’. There are other situations that indicate 
which of the two should be used. Both words mean ‘father of’ and their use 
indicates an appellation of respect. 


— 


The word mawla is used to describe some reporters and other persons 
mentioned in the commentary. This word is one of the few Arabic words that 
denote opposite meanings. Linguistically, it means both *master' and 'slave', 
and it is used in the Qur'an to refer to God as the mawla of the believers. 
When someone is referred to as the mawla of another or of a tribe, it most 
frequently refers to a slave who was set free. He then allied himself with his 
former master or with his tribe, as this was a recognized practice in Arabia 
both under Islam and prior to it. 


—asgem—— 


It will be noted that the phrase ‘but God knows best’ is used very frequently 
in al-Nawawi’s commentary and by the scholars he quotes: this is a mark of 
humility. They express their views but shy away from presenting these as the 
true and correct view, to the exclusion of anything different. It is akin to 
saying that ‘this is what I know, but ultimate knowledge rests with God’. 

The word hadith is used with a capital or small 'h' and this usage 
indicates a difference. When it is used with the lower case first letter it refers 
to a single statement by the Prophet. Hence, the reference to one or more 
statements by the Prophet is always with the lower case. When it is used with 
a capital first letter, it refers to the Hadith discipline, which is a specialized 
branch of study, concerned with the Prophet's statements, actions and 
approvals. 


4. Arrangement 


Imam al-Nawawi discusses three areas in relation to every hadith included in 
Muslim's anthology: 1) The general meaning of the hadith and its message. 
He also outlines the important points it includes and highlights any rulings 
that it stipulates or may be based on it. 2) The chain of transmission: he 
identifies the different reporters, giving some information about them and 
their full names if they are mentioned by first name or by appellation. He also 
highlights any useful point that the chain provides, and explains any subtle 
point that reflects Muslim's careful and meticulous scholarship. 3) He 
explains the language of the hadith, stating the meanings of individual words, 
particularly those that may be unfamiliar to readers or became rarely used. 
Where a word, phrase or sentence may have more than one meaning, he 
discusses these and shows which, if any, is unacceptable. However, he does 
not follow a single pattern in the arrangement of his commentary. Sometimes, 
he begins by discussing the chain of transmission, but often he discusses the 
general meaning first. He may also start by explaining the language and the 
meaning of individual words. 

In this English version, liberty has been taken to follow a consistent 
pattern. The meaning of the hadith is given first and then its explanation, 
under the subheading 'text explanation', is provided. This is followed with 
any discussion al-Nawawi gives concerning the chain of transmission, using 
the subheading ‘transmission’. The information al-Nawawi provides about 
the meaning of individual words and the pronunciation of unfamiliar words 
and names has been ignored, because these are already reflected in the 
translation. However, when he discusses alternative meanings, what is 
considered useful to English readers is included. If it is a matter of 
pronunciation or a grammatical aspect that does not affect the meaning or the 
message of the hadith, this has been disregarded. 


5. Quotations and references 


In his monumental work, al-Nawawi cites numerous quotations from various 
scholars. At times, he mentions the work from which the quotation is made, 


but in most cases this is not done. Although his work has been checked and 
verified several times, and published many times in different countries, none 
of these undertook the task of checking the original works in order to provide 
detailed references. There are several reasons for this omission. Many of the 
original works have not been published, but remain in manuscript form held 
in different libraries in various countries. Moreover, many of these works are 
voluminous. For example, al-Nawawi often quotes from Imam al-Haramayn, 
who wrote a large number of books. As mentioned in the biographical note 
on Imam al-Haramayn, one of his books is published in twenty-one volumes. 
Although a discerning scholar may have a good guess as to the book from 
which a particular quote is taken, finding it may require several hours, if not 
days of hard work. Imam al-Nawawi died 750 years ago and we cannot 
blame him for not citing his references according to modern methods of 
citation. It should be remembered that all the books he read were written in 
long hand and manuscripts of the same book differed in size, number of 
pages and style of writing. Readers and students must simply trust to his 
scholarship and piety with all that he quotes from other scholars. May God 
bless them all for their meticulous and faithful scholarship. 


6. Notes and editorial liberty 


In certain cases, it is felt that a note should be added within the text to explain 
certain points or add a particular perspective. This is not surprising 
considering that the book was written nearly eight centuries ago. In order to 
make the addition very clear, it is preceded by the word ‘Note’ and given an 
independent paragraph. 

In a few cases, a sentence is started by mentioning the author's name 
before mentioning what he says, such as ‘al-Nawawi considers these hadiths 
self-explanatory, adding only ...’, and in a very few cases, a short comment 
by the author is not included in the translation, because time has made it 
irrelevant and including it would be either confusing or require a long 
explanatory footnote. Since it is unlikely to concern the reader, it is felt that 


omission is better. Such liberty is taken only in cases where it is felt that had 
the author lived in our time, he would have approved of such omission. 


Adil Salahi 
London 
February 2019 


i Shaykh Muhammad Rashid Rida gave an English copy of A Manual of the Early Muhammadan 
Traditions by Arent Jan Wensinck, Professor of Arabic and Islam at the University of Leiden in 
Holland, to one of his regular students, Muhammad Fu’ad ‘Abd al-Baqi, and asked him to translate 
it into Arabic. “Abd al-Baqi, who was working as a translator at the Agricultural Bank in Cairo at 
the time, complied and translated the book, but first he wrote to Wensinck for his permission. 
Wensinck expressed delight at the idea and also sent “Abd al-Baqi a copy of the first part of a 
concordance of the Prophet's hadiths that he and other researchers were working on. Abd al-Baqi 
reviewed the work and found many mistakes. He made a list of these and sent it to Wensinck, who 
was delighted with the input and recruited “Abd al-Baqi as editor of the entire al-Mu jam al- 
Mufahras concordance. 

Al-Mu jam al-Mufahras is published in Arabic in eight volumes and is indispensable for any 
researcher in Islamic Studies. Words are listed alphabetically, and a short sentence or phrase in 
which the word occurs is given. Then the hadith which includes the sentence or phrase is 
referenced to any of the nine anthologies. ‘Abd al-Baqi’s role is acknowledged by Wensinck in the 
Introduction, and working on this concordance enabled Muhammad Fu’ad ‘Abd al-Baqi to 
subsequently undertake his own highly acclaimed concordance of the Qur’an. 


CHAPTER 8 


THE INVALIDITY OF SELLING WHAT IS 
NOT IN POSSESSION 


[3367-29]. (Dar al-Salam 3640-3641) Yahya ibn Yahya narrated:! 
Hammad ibn Zayd narrated [H]. Also, Abu al-Rabī‘ al- Ataki and 
Qutaybah narrated; they said: Hammad narrated; from “Amr ibn 
Dinar; from Tawis; from Ibn ‘Abbas; that ‘God’s Messenger 
(peace be upon him) said: “Whoever has bought some food 
should not sell it until he has taken full possession of it”.’ 

Ibn “Abbas added: ‘I think that the same applies to every- 
thing else’. 
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Ibn Abi ‘Umar and Ahmad ibn 'Abdah narrated: they said: Sufyan 
narrated [H]. Also, Abu Bakr ibn Abi Shaybah and Abu Kurayb 
narrated; both said: Waki narrated; from Sufyan (who is al- 
Thawri); both from “Amr ibn Dinar; with the same chain of 


transmission: a similar text. 
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[3368-30]. (Dar al-Salam 3642) Ishaq ibn Ibrahim, Muhammad ibn 
Rafi’ and “Abd ibn Humayd narrated:! “Abd al-Razzaq (Ibn Rafi’ 
said: ‘narrated’ and the other two said: ‘reported’); Ma mar 
reported; from Ibn Tawis; from his father; from Ibn “Abbas. He 
said: ‘God’s Messenger (peace be upon him) said: “Whoever 
has bought some food should not sell it until he has taken 
possession of it”.’ 

Ibn “Abbas said: ‘I think that everything else is the same as 
food’. 
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[3369-31]. (Dar al-Salam 3643) Abu Bakr ibn Abi Shaybah, Abu 
Kurayb and Ishaq ibn Ibrahim narrated: Waki (Ishaq said 
‘reported’ and the other two said ‘narrated’); from Sufyan; from 
Ibn Tawüs; from his father; from Ibn ‘Abbas. He said that ‘God’s 
Messenger (peace be upon him) said: *A person who has 


bought some food may not sell it until he has weighed it”. I said 

to Ibn ‘Abbas: “Why?” He said: “Do you not see that they 

made their transaction for gold, while the food is delayed”.’ 
Abu Kurayb did not say ‘delayed’. 
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[3370-32]. (Dar al-Salam 3644) ‘Abdullah ibn Maslamah al- 
Qa‘nabi narrated: Malik narrated [H]. Also, Yahya ibn Yahya 
narrated: he said: I read out to Malik; from Nafi ; from Ibn “Umar; 
that God’s Messenger said: ‘When a person has bought some 
food, he must not sell it until it is fully in his possession’. 
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[3371-33]. (Dar al-Salam 3645) Yahya ibn Yahya narrated: he 
said: I read out to Malik; from Nafi'; from Ibn ‘Umar. He said: 
‘We used to buy food during God’s Messenger’s lifetime, and 
he would send someone to us to order us to remove it from the 
place where we bought it to some other place, before we could 
sell it’. 
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[3372-34]. (Dar al-Salam 3646) Abu Bakr ibn Abi Shaybah 
narrated: “Alt ibn Mushir narrated; from ‘Ubaydullah [H]. Also, 
Muhammad ibn ‘Abdullah ibn Numayr narrated (his text); my 
father narrated; “‘Ubaydullah narrated; from Nafi ; from Ibn “Umar; 
that God’s Messenger (peace be upon him) said: ‘Whoever buys 
food must not sell it until he has had full possession of it’. 
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He said: ‘We used to buy food from travellers by lot. God’s 
Messenger prohibited us from selling it, until we had removed 
it from its place’. 
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[3373-35]. (Dar al-Salam 3647) Harmalah ibn Yahya narrated to 


me: Abdullah ibn Wahb reported; ‘Umar ibn Muhammad narrated 
to me; from Nafi; from ‘Abdullah ibn ‘Umar; that God's 


Messenger (peace be upon him) said: ‘Whoever has bought some 
food must not sell it until he has taken it fully in possession’. 
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[3374-36]. (Dar al-Salam 3648) Yahya ibn Yahya and ‘Alī ibn 
Hujr narrated: Yahya said: Ismail ibn Ja far reported and ‘Ali said: 
Ismail narrated; from Abdullah ibn Dinar; that he heard Ibn 
‘Umar say: God’s Messenger (peace be upon him) said: “Anyone 
who has bought food must not resell it until it is in his 
possession". 
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[3375-37]. (Dar al-Salam 3649) Abu Bakr ibn Abi Shaybah 
narrated: “Abd al- Ala’ narrated; from Ma mar; from al-Zuhti; 
from Salim; from Ibn ‘Umar; that ‘If they bought food by lot 
during the Prophet's lifetime, they were beaten up if they were 
selling it at the same place; they were commanded to remove it 
elsewhere’. 
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[3376-38]. (Dar al-Salam 3650) Harmalah ibn Yahya narrated to 
me:"! Ibn Wahb narrated; Yunus reported to me; from Ibn Shihab; 
Salim ibn “Abdullah reported to me; that his father said: ‘I saw 
people who, during God’s Messenger’s lifetime, were punished 
if they sold the food they bought by estimate at the same place 
where they bought it. They were ordered to take it to their own 
place’. 

Ibn Shihab said: ‘‘Ubaydullah ibn ‘Abdullah ibn ‘Umar 
narrated to me that his father used to buy food by estimation 
and then he would take what he bought to his family’. 
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[3377-39]. (Dar al-Salam 3651) Abu Bakr ibn Abi Shaybah, Ibn 
Numayr and Abu Kurayb narrated: they said: Zayd ibn Hubab 
narrated; from al-Dahhak ibn “Uthman; from Bukayr ibn “Abdullah 
ibn al-Ashajj; from Sulayman ibn Yasar; from Abu Hurayrah; that 


*God's Messenger (peace be upon him) said: “When any of you 
buys food, he must not resell it until he has assessed its 
quantity”.’ 

In Abu Bakr’s narration: ‘When any of you purchases 
food...’ 
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[3378—40]. (Dar al-Salam 3652) Ishaq ibn Ibrahim narrated: 
"Abdullah ibn al-Harith al-Makhzümi reported; al-Dahhak ibn 
‘Uthman narrated; from Bukayr ibn ‘Abdullah ibn al-Ashajj; from 
Sulayman ibn Yasar; from Abu Hurayrah. ‘He said to Marwan: 
*Have you allowed usurious sales?" Marwan said: *I have 
not". Abu Hurayrah said: *You have allowed the selling of 
promissory notes, while God's Messenger (peace be upon him) 
prohibited selling food until it has been taken into possession". 
Marwan addressed the people prohibiting the sale of such 
notes. Sulayman said: “I saw guards taking such notes from 
people's hands”.’ 
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[3379-41]. (Dar al-Salam 3653) Ishaq ibn Ibrahim narrated: Rawh 
reported; Ibn Jurayj narrated; Abu al-Zubayr narrated to me; that he 
heard Jabir ibn “Abdullah say: God’s Messenger (peace be upon 
him) used to say: “If you have bought some food, do not resell it 
until you have taken full possession of it”.’ 
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Text Explanation 


These hadiths make clear that one must not resell what one has bought if one 
has not taken full possession of it. The hadiths also make it permissible to sell 
by lot, which means selling an amount of something without measure, weight 
or estimate. This is the view of the Shafi School. Al-Shāfiī and his 
disciples said that selling a heap of wheat, dates or other things is valid, not 
forbidden. Is it, however, reprehensible? Al-Shafi gives two views, the 
more correct of which is that it is mildly discouraged. The other view is that it 
is not discouraged. Selling something for an uncounted ‘lot’ of coins is 
similarly valid. Our scholars mention that Malik says that selling by lot is not 
valid if the seller knows what the lot contains. 

These hadiths prohibit selling what one has bought until the seller has 


taken possession of what he is selling. Scholars have different views on this 
point. Al-Shafi 1 said that selling what has been bought is not valid before 
possession has been taken, whether it is food, real property, movable 
property, cash, or something else. ‘Uthman al-Batti said that it is permissible 
whatever is being sold. Abu Hanifah said it is not permissible in anything, 
except real property. Malik said that it is not permissible in the case of food 
but it is permissible in everything else. Many scholars agree with Malik's 
view. Others say that it is not permissible in what is measured by volume or 
weight, but permissible in other things. 'Uthman al-Battr's view is quoted by 
al-Mazari and Qadi ‘Iyad, but the majority of scholars do not report it. They 
mention the unanimity that selling bought food before it is taken into 
possession is invalid. They add that the difference in views applies to other 
things and it is odd and discarded, but God knows best. 

In Hadith 3375, people were punished if they sold what they bought 
before having possession of it. This provides evidence that the ruler may 
punish a person if he conducts an invalid sale, and the punishment may be 
corporal, or in some other way as scholars have defined. 

In Hadith 3378, Abu Hurayrah says to Marwan, who was the Governor of 
Madinah, that he allowed the sale of promissory notes while the Prophet 
prohibited the selling of food until it had come into the buyer's possession. 
Marwan acted on Abu Hurayrah's advice and stopped such sale. The 
promissory note referred to in this hadith was a document issued by the ruler 
or a government official stating the amount of provisions due to a particular 
person. It thus explains what so-and-so is due to receive of food or other 
articles. The recipient may sell this note to another person before receiving 
the stated provisions. Scholars differ on the validity of such sale, with the 
more correct view upheld by our scholars and others that it is permissible to 
sell. The other view is that it is not permissible. Those who take up the 
second view concur with the apparent meaning of what Abu Hurayrah said 
and his argument. Those who allow such sale understand the case cited by 
Abu Hurayrah in the following way: a person who receives a promissory note 


sells it to someone, and this one then sells it to a third person before he has 
received the goods. The prohibition thus applies to the second, not the first 
transaction. The first one, to whom the promissory note is given, is the owner 
of the goods stated and his ownership is already settled. As he is not a buyer, 
it is permissible for him to sell before taking possession, in the same way as 
one can sell what one has inherited before actually taking possession of it. 

Qadi 'Iyad explains the case in the same way I have outlined. He then 
says: "They used to sell and buy such notes, then those who buy them may 
sell them before they have received the goods. They were told not to do so. 
This situation was reported to “Umar ibn al-Khattab and he stopped it, 
ordering the seller not to sell any food he had bought until he had received it 
in full’. 

The hadith is stated in detail in al-Muwatta’: ‘Promissory notes were 
issued to people during Marwan’s time, stating amounts of food. People sold 
these notes before actually taking possession of what was stated’. There is a 
clearer case in al-Muwatta’, which mentions that Hakim ibn Hizam bought 
food ordered by ‘Umar ibn al-Khattab, and then Hakim sold the food he 
bought before receiving it, but God knows best. 


i Related by al-Bukhari, 2135; Abu Dawid, 3497; al-Tirmidhi, 1291; al-Nasa’1, 4612; Ibn Majah, 
2227. 

ii. Related by al-Bukhari, 2132; Abu Dàwüd, 3496; al-Nasa'1, 4611. 

iii. Related by al-Bukhari, 2126 and 2136; Abu Dawid, 3492; al-Nasa'1, 4609; Ibn Majah, 2226. 

iv. Related by Abu Dawid, 3493; al-Nasa'1, 4619. 

v. Related by Ibn Majah, 2229. 

vi. Related by al-Bukhari, 6852; Abu Dawüd, 3498; al-Nasa'1, 4622. 

vii. Related by al-Bukhari, 2137. 


CHAPTER 9 


THE PROHIBITION OF SELLING AN 
UNKNOWN QUANTITY 


[3380—42]. (Dar al-Salam 3654) Abu al-Tahir Ahmad ibn “Amr ibn 
Sarh narrated to me:' Ibn Wahb reported; Ibn Jurayj narrated to me; 
that Abu al-Zubayr reported to him: I heard Jabir ibn "Abdullah 
say: ‘God’s Messenger (peace be upon him) prohibited the sale 
of a heap of dates of unknown volume for a specific volume of 
dates’. 
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[3381-000]. (Dar al-Salam 3655) Ishaq ibn Ibrahim narrated: Rawh 
ibn "Ubadah narrated; Ibn Jurayj narrated; Abu al-Zubayr reported 
to me that he heard Jabir ibn “Abdullah say: *God's Messenger 
prohibited...’ the same text but did not mention ‘of dates’ at 
the end of the hadith. 
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Text Explanation 


This hadith makes it clear that it is forbidden to sell dates for dates until it is 
ascertained that the two exchanged lots are equal. Scholars say that 
unawareness of equality in this area is the same as real variance, because the 
Prophet made it clear *unless it is measure for measure'. Such equality is not 
ascertained when the quantity is unknown. The same applies to any kind of 
goods where variance may take place, such as an exchange of wheat for 
wheat, barley for barley, dates for dates, etc. But God knows best. 


i. Related by al-Nasa'1, 4561 and 4562. 


CHAPTER 10 


THE OPTION TO CANCEL A SALE BEFORE 
PARTING 


[3382-43]. (Dar al-Salam 3656-3657) Yahya ibn Yahya narrated:! 
he said: I read out to Malik; from Nafi'; from Ibn ‘Umar; that 
God’s Messenger said: ‘Both parties to a sale have a choice 
against each other, as long as they have not parted; except for a 
deal stating an option.’ 
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Zuhayr ibn Harb and Muhammad ibn al-Muthanna narrated:" both 
said: Yahya (who is al-Qattan) narrated [H]. Also, Abu Bakr ibn 
Abi Shaybah narrated; Muhammad ibn Bishr narrated [H]. And, 
Ibn Numayr narrated; my father narrated; all of them from 
‘Ubaydullah; from Nafi'; from Ibn “Umar; from the Prophet (peace 
be upon him) [H]. Zuhayr ibn Harb and ‘Ali ibn Hujr narrated to 
me; both said: Isma‘il narrated [H]. Also, Abu al-Rabi and Abu 
Kamil narrated; both said: Hammad (who is Ibn Zayd) narrated; all 
from Ayyüb; from Nafi'; from Ibn “Umar; from the Prophet (peace 
be upon him) [H]. And, Ibn al-Muthanna and Ibn Abi ‘Umar 


narrated;" both said: ‘Abd al-Wahhab narrated. He said: I heard 
Yahya ibn Said [H]. Furthermore, Ibn Rafi narrated; Ibn Abi 
Fudayk narrated; al-Dahhak reported; both from Nafi'; from Ibn 
‘Umar; from the Prophet (peace be upon him): a similar text to 
Malik’s narration from Nafi’. 
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[3383-44]. (Dar al-Salam 3658) Qutaybah ibn Said narrated:" 
Layth narrated [H]. Also, Muhammad ibn Rumh narrated; al-Layth 
reported; from Nafi; from Ibn ‘Umar; from God's Messenger 
(peace be upon him) that he said: ‘When two people have agreed 
a sale, each of them continues to have the option to cancel as 
long as they have not parted, remaining together, or either one 
of them offers the other a choice. If one of them offered a 
choice to the other and they agree the sale on that basis, the 


sale is binding. If they part from each other without either of 
them cancelling the deal, the sale is binding.’ 
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[3384-45]. (Dar al-Salam 3659) Zuhayr ibn Harb and Ibn Abi 
‘Umar narrated to me:“ both from Sufyan. Zuhayr said: Sufyan ibn 
‘Uyaynah narrated; from Ibn Jurayj. He said: Nafi dictated to me; 
that he heard “Abdullah ibn ‘Umar say: ‘God’s Messenger (peace 
be upon him) said: “If the two parties agree a sale, each of 
them has an option [to cancel] until they part, or else their sale 
includes an option. If their deal includes an option, it is 
binding”.’ 

Ibn Abi ‘Umar adds in his narration: Nafi said: ‘If he made a 
deal with someone and he wished not to let him go back on it, 
he would rise and walk a little then rejoin him’. 
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[3385-46]. (Dar al-Salam 3660) Yahya ibn Yahya, Yahya ibn 
Ayyüb, Qutaybah and Ibn Hujr narrated: Ismail ibn Ja far 
(Yahya ibn Yahya said: ‘reported’ and the others said: ‘narrated’ ); 
from "Abdullah ibn Dinar; that he heard Ibn “Umar say: *God's 
Messenger (peace be upon him) said: “No sale is binding 
between any two parties to a deal until they have parted, except 
for an option sale”.’ 


JG) > la 99 (Gell W ee 9 ae o) co WS 
GE (92> d Jebul (GiS 095» VI Jbg GS] A c9 co 


aule Eoi ee eaaa aaa ale 
= F o— F los ð- - —o—- —o- eee E oot re o- 
GSI] gu Y 18585 si pi ga M iey JS» :pling ale 


Text Explanation 


The first hadith, No. 3382, makes it clear that both buyer and seller have the 
option to cancel a deal of sale which they have agreed to, as long as they are 
together at the place where the deal was negotiated. The option to cancel only 
applies until they have physically parted. This is agreed upon by the large 
majority of scholars from the time of the Prophet’s Companions and later 
generations. Those who share this view include ‘Ali ibn Abi Talib, Ibn 
‘Umar, Ibn “Abbas, Abu Hurayrah, Abu Barzah al-Aslami, Tawi, Sa'1d ibn 
al-Musayyib; ‘Ata’, Sharih the Judge, al-Hasan al-Basri, al-Sha bi, al-Zuhri, 
al-Awza 1, Ibn Abi Dhi’b; Sufyan ibn “Uyaynah, al-Shafi' 1, Ibn al-Mubarak, 


‘Alt ibn al-Madini, Ahmad ibn Hanbal, Ishag ibn Rahawayh, Abu Thawr, 
Abu ‘Ubayd, al-Bukhari, all hadith scholars and many others. Abu Hanifah 
and Malik said that the option to cancel during the meeting of the two parties 
is not confirmed, and the sale is binding once commitment by the seller and 
acceptance by the buyer have been made. The same view is shared by 
Rabi ah, reported from al-Nakha 1, and made in one report from al-Thawri. 
The authentic hadiths we have here contradict their view, and they have no 
valid answer for them. The correct view is that the option is given as the 
majority of scholars confirm, but God knows best. 

The same hadith says: ‘except for a deal stating an option’. There are 
three interpretations of this mentioned by our scholars and others. The most 
correct of these is that it refers to the option to cancel after the deal has been 
completed and before leaving the place where the deal has been made. It is 
thus interpreted as meaning that the option is available to them as long as 
they have not parted, except if they offer each other the option to cancel 
while they are together but they choose to go ahead with the deal. Thus, the 
sale becomes binding upon the exercise of this option and until they part. The 
second interpretation says that it means: except a deal that includes a 
condition giving an option to cancel for three days or less. In such a case, the 
option to cancel is not over at the time of parting but continues until the 
stated period has lapsed. The third interpretation gives the meaning as a deal 
incorporating a condition that they have no option to cancel and that the sale 
is binding once made. This last understanding is adopted by scholars who 
consider such sale valid, while the more correct view according to our 
scholars is that it is invalid because of this condition. Such is the difference of 
opinion on the meaning of this hadith. 

Our Shafi scholars agree that the first interpretation is more valid. It is 
the one stated from al-Shafi, and they report it from him. Many of them 
consider any other understanding incorrect. Al-BayhaqI is one of the eminent 
scholars preferring this understanding, and he explains its basis and evidence, 
showing the weakness of the contrary evidence. He then says: 


Many scholars consider that the report quoting “Umar: ‘A sale is a deal 
or an option’, to be lacking in authenticity. It is not permissible in a 
deal of sale to remove the option to cancel. A sale stating an option 
means an option to cancel after the sale has been agreed, or it means a 
sale with a condition giving the option to cancel over three days. 

The correct view is that ‘a sale stating an option’ means giving the 
option to cancel after the sale has been agreed, because Nafi either 
expressed this as ‘a sale with option’ or he interpreted it as such. Al- 
Tirmidhi is one of the scholars who considers this view valid. In his 
book al-Ishraq, Ibn al-Mundhir reports this explanation to be shared by 
al-Thawri, al-Awza i, Ibn “Uyaynah, '"Ubaydullah ibn al-Hasan al- 
‘Anbar, al-Shafi' 1 and Ishag ibn Rahawayh, but God knows best. 


Hadith No. 3383 quotes the Prophet: ‘When two people have agreed a sale, 
each of them continues to have the option to cancel as long as they have not 
parted, remaining together, or either one of them offers the other a choice. If 
they agree the sale on that basis, the sale is binding’. The meaning of ‘one of 
them offers the other a choice’ is that he says to him: ‘Choose to go ahead 
with the sale’. If he makes this choice, the deal is thus concluded and 
becomes binding. If the choice is given but the other party remains silent, that 
party continues to have the option. As for the one who made the offer, our 
scholars hold two views; the more correct one being that he no longer has an 
option, as appears from the wording of the hadith. 

Hadith No. 3384 mentions that when Ibn ‘Umar made a deal of sale and 
he did not want the other party to change his mind, he would walk away for a 
little and come back. This makes clear that the parting of the two parties to 
the deal is physical and not verbal, as some understand. To them, verbal 
parting means the verbal agreement of the sale. 

Hadith No. 3385 says: ‘No sale is binding between any two parties to a 
deal until they have parted, except for an option sale’. This means that the 
agreed sale does not become binding on both parties until they have parted. 


Gs 


Related by al-Bukhari, 2111; Abu Dàwüd, 3454; al-Nasa'1, 4477. 
Related by al-Nasa"1, 44, 78. 


i. Related by al-Bukhari, 2109; Abu Dawid, 3455; al-Nasa'1, 4481 and 4482. 


Related by al-Tirmidht, 1245; al-Nasa’1, 4485 and 4486. 
Related by al-Bukhari, 2112; al-Nasa't in a shorter version, 4483 and 4484; Ibn Majah, 2181. 
Related by al-Nasa"1, 4480. 


ii. Related by al-Nasa'1, 4487. 


CHAPTER 11 


TRUTH AND CLARITY IN SALES 


[3386-47]. (Dar al-Salam 3661-3662) Muhammad ibn al- 
Muthanna narrated: Yahya ibn Sa'1d narrated; from Shu bah [H]. 
Also, Amr ibn ‘Alī narrated; Yahya ibn Said and ‘Abd al-Rahman 
ibn Mahdi narrated; both said: Shu bah narrated; from Qatadah; 
from Abu al-Khalil; from “Abdullah ibn al-Harith; from Hakim ibn 
Hizam; from the Prophet (peace be upon him). He said: “The two 
parties to a sale deal have the option to cancel until they have 
parted. If they are truthful and explain things, their deal is 
blessed, but if they lie and suppress information, the blessing of 
their deal is obliterated’. 
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‘Amr ibn ‘Ali narrated: “Abd al-Rahman ibn Mahdi narrated; 
Hammam narrated; from Abu al-Tayyah. He said: I heard 
‘Abdullah ibn al-Harith narrating from Hakim ibn Hizam; from the 


Prophet: the same text. Muslim ibn al-Hajjaj said: ‘Hakim ibn 
Hizam was born inside the Ka bah and he lived for one 
hundred and twenty years’. 
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Text Explanation 


The hadith speaks about the importance of each one of the two parties to a 
business deal explaining to the other any defect in the goods being sold or the 
price, and the need to be truthful about the price and what is being exchanged 
between them. When they do this in truth and honesty, they will enjoy a 
blessed deal. Otherwise, no blessing will be given to them. The ‘blessing’ in 
this context means growth and increase. 


i. Related by al-Bukhari, 2079, 2082, 2110, 2114 and in a shorter version 2108; Abu Dawid, 3459; 
al-Tirmidhi, 1246; al-Nasa’1, 4469 and 4476. 


CHAPTER 12 


NO CHEATING IN SALES 


[3387-48]. (Dar al-Salam 3663) Yahya ibn Yahya, Yahya ibn 
Ayyüb, Qutaybah and Ibn Hujr narrated: Isma 1l ibn Ja far (Yahya 
ibn Yahya said: ‘reported’ and the others said: ‘narrated’); from 
‘Abdullah ibn Dinar; that he heard Ibn ‘Umar say: ‘A man 
mentioned to God’s Messenger (peace be upon him) that he 
was being cheated in sales. The Prophet said to him: “Say to 
whoever you have a deal with: la khilabah [meaning: No 
cheating]”. When he [the man] did a deal he used to say la 
khiyabah.* 
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[3388-000]. (Dar al-Salam 3664) Abu Bakr ibn Abi Shaybah 
narrated:' Waki narrated; Sufyan narrated [H]. Also, Muhammad 
ibn al-Muthanna narrated; Muhammad ibn Ja far narrated; Shu bah 
narrated; both from "Abdullah ibn Dinar; with the same chain of 
transmission: the same text. But in this version there is no 


mention of the sentence: ‘When he did a deal he used to say lā 
khiyabah.’ 
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Text Explanation 


The man had a defect in pronunciation, and was unable to say the word God's 
Messenger taught him, la khilabah, pronouncing it differently. La khilabah 
means 'no cheating'. Thus, he was saying to the other party: 'It is not 
permissible for you to cheat me’, or ‘I am not bound by your cheating’. [We 
may add that la khiyabah is not a familiar word, but it refers to failure in an 
effort]. 

The man was Habban ibn Mungidh ibn ‘Amr of the Ansar. He had two 
sons, Yahya and Wasi. He took part in the Battle of Uhud. It is also 
suggested that the hadith refers to his father Mungidh ibn “Amr, who attained 
130 years of age. The man received a head injury in one of the battles he 
fought with the Prophet, as he was hit by a stone thrown from a fort. The 
injury affected his speech and his mental ability, but he continued to be sane. 
Al-Daraqutni mentioned that he was blind. An unconfirmed report suggests 
that the Prophet also gave him an option to return any goods he bought within 
three days. 

Scholars differ about this hadith, with some of them considering it 
applicable only to this man, and that cheating in business is binding, allowing 
no option of return to the cheated party, whether the measure of cheating is 
large or small. This is the view of al-Shafi t, Abu Hanifah and others, and it 


is the more correct version reported from Malik and al-Thawri. Scholars of 
Baghdad said that the cheated party has the option to cancel in view of this 
hadith, on condition that the cheating amounts to one-third of the value of the 
goods. If it is less than one-third and no option of cancellation applies. The 
first view is the correct one because there is no confirmed evidence that the 
Prophet gave him such an option; he only told him to say: ‘No cheating’. This 
does not mean that an option of cancellation is given. Had such an option 
been given, it would have been a special case, not a common one. The option 
would not have applied to anyone else, without further evidence confirming 
applicability, but God knows best. 


i. Related by al-Bukhari, 2407. 


CHAPTER 13 


THE PROHIBITION OF SELLING 
AGRICULTURAL PRODUCE BEFORE 
CONFIRMING ITS QUALITY 


[3389—49]. (Dar al-Salam 3665) Yahya ibn Yahya narrated:' I read 
out to Malik; from Nafi'; from Ibn “Umar; that *God's Messenger 
prohibited the sale of agricultiital produce until its quality was 
confirmed. He prohibited both seller and buyer’. 
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Ibn Numayr narrated: my father narrated; "Ubaydullah narrated; 


from Nafi'; from Ibn “Umar; from the Prophet (peace be upon 
him): the same text. 
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[3390—50]. (Dar al-Salam 3666) ‘Alī ibn Hujr al-Sa di and Zuhayr 


ibn Harb narrated to me:" both said: Isma 1l narrated; from Ayyüb; 
from Nafi'; from Ibn “Umar; that *God's Messenger (peace be 


upon him) prohibited the sale of dates until they had coloured 
and the sale of ears of grain until they had whitened and 
become free of blight. He prohibited both seller and buyer’. 
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[3391-51]. (Dar al-Salam 3667—3670) Zuhayr bin Harb narrated to 
me: Jarīr narrated; from Yahya ibn Said; from Nafi; from Ibn 
‘Umar. He said that ‘God’s Messenger (peace be upon him) said: 
“Do not buy fruit until it appears to be of good quality and free 
of blight”. He said: “appears of good quality means its redness 
and yellowness is apparent”.’ 
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Muhammad ibn al-Muthanna and Ibn Abi ‘Umar narrated: both 
said: “Abd al-Wahhab narrated; from Yahya; with the same chain 
of transmission: the same text up to ‘until it appears of good 
quality’ but did not mention the rest. 
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Ibn Rafi narrated: Ibn Abi Fudayk narrated; al-Dahhak reported; 
from Nafi'; from Ibn ‘Umar; from the Prophet: the same text as 
‘Abd al-Wahhab’s narration. 
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Suwayd ibn Sa‘id narrated: Hafs ibn Maysarah narrated; Misa ibn 
‘Uqbah narrated to me; from Nafi'; from Ibn “Umar; from the 
Prophet (peace be upon him): the same text as the hadith 
narrated by Malik and ‘Ubaydullah [i.e., Hadith No. 3389]. 
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[3392-52]. (Dar al-Salam 3671) Yahya ibn Yahya, Yahya ibn 
Ayyüb, Qutaybah and Ibn Hujr narrated: Isma 1l (who is Ibn Ja far) 
(Yahya ibn Yahya said: ‘reported’ and the others said: ‘narrated’ ); 
from ‘Abdullah ibn Dinar; that he heard Ibn “Umar say that ‘God’s 
Messenger said: “Do not sell fruit until its quality has become 
apparent”.’ 
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[3393-000]. Zuhayr ibn Harb narrated to me: ‘Abd al-Rahman 
narrated from Sufyan [H]. Also, Ibn al-Muthanna narrated; 
Muhammad ibn Jafar narrated; Shu bah narrated; both from 
‘Abdullah ibn Dinar; both with the same chain of transmission: the 
same text, but in Shu bah's narration, it is added: ‘Ibn ‘Umar 
was asked: *what does apparent quality mean?" He said: *it is 
free of blight”.’ 
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[3394—53]. (Dar al-Salam 3672) Yahya ibn Yahya narrated: Abu 
Khaythamah reported; from Abu al-Zubayr; from Jabir [H]. Also, 
Ahmad ibn Yunus narrated; Zuhayr narrated; Abu al-Zubayr 
narrated; from Jabir. He said: ‘God’s Messenger (peace be upon 
him) prohibited (or prohibited us) selling fruits until they 
ripen’. 


€ (iU GE ol wl GE ARES oil US] as O3 ks WIS 
JÖ JE GE Ul of WIS 5:2) WIS Gude) o2 ed W555 
ES yall go GE pling ale abl sho all Js; - Uys sl - csi 


_— 


[3395-54]. (Dar al-Salam 3673) Ahmad ibn '"Uthman al-Nawfali 
narrated: Abu ‘Asim narrated [H]. Also, Muhammad ibn Hatim 
narrated to me (his text): Rawh narrated; both said: Zakariyya’ ibn 
Ishaq narrated; “Amr ibn Dinar narrated; that he heard Jabir ibn 
‘Abdullah say: ‘God’s Messenger (peace be upon him) 
prohibited the selling of fruit until it appears to be of good 
quality’. 
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[3396-55]. (Dar al-Salam 3674) Muhammad ibn al-Muthanna and 
Ibn Bashshar narrated:" both said: Muhammad ibn Ja far narrated; 
Shu bah narrated; from “Amr ibn Murrah; from Abu al-Bakhtari. 
He said: ‘I asked Ibn ‘Abbas about the sale of dates [on the 
trees. He said: *God's Messenger (peace be upon him) 
prohibited the sale of dates until one has eaten of it, or it is 
eaten, and until it is weighed". I asked: “What is weighed?” A 
man present said: “until its quantity has been estimated". 
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[3397-56]. (Dar al-Salam 3675) Abu Kurayb Muhammad ibn al- 
‘Ala’ narrated to me: Muhammad ibn Fudayl narrated; from his 
father; from Ibn Abi Nu'm; from Abu Hurayrah. He said: ‘Do not 
buy fruits until their quality has become apparent’. 
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[3398-57]. (Dar al-Salam 3676) Yahya ibn Yahya narrated:Y 
Sufyan ibn 'Uyaynah reported; from al-Zuhri [H]. Also, Ibn 
Numayr and Zuhayr ibn Harb narrated (their text); both said: 
Sufyan narrated; al-Zuhri narrated; from Salim; from Ibn “Umar; 
that ‘The Prophet prohibited the selling of dates until their 
quality has become apparent and the selling of unripe dates for 
ripe dates’. 


c 4S)5jll ye Aine QJ OAL UES) hd G) oak) 5 
Gi, WIS :V (log) bills) O55 ó 3553 pas Gil dos 
ae al slo Sod OÍ Gat oil ue pls GE «s, 55JI WSS 

ok aill gy 89 AS Mo 332 iS l 2 GE op) pling 


[3399—000]." Ibn “Umar said: Zayd ibn Thabit told us that *God's 
Messenger gave concession permitting the sale of dates on the 
‘araya trees’. 

Ibn Numayr adds in his version the words: ‘that they be sold’. 
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[3400—58]. (Dar al-Salam 3677) Abu al-Tahir and Harmalah 
narrated to me (Harmalah's text):"!! both said: ‘Ibn Wahb reported; 
Yunus reported to me; from Ibn Shihab; Saʻīd ibn al-Musayyib and 
Abu Salamah ibn ‘Abd al-Rahman narrated to me; that Abu 
Hurayrah said that ‘God’s Messenger said: “Do not buy dates 
until their quality has become clear, and do not buy unripe 
dates for ripe dates".' 

Ibn Shihab said: Salim ibn Abdullah ibn ‘Umar narrated to me; 
from his father; from the Prophet (peace be upon him): exactly the 
same text. 
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Text Explanation 


These hadiths mention the prohibition of selling dates, fruits and grains 
before their quality has been confirmed. The Prophet uses the words that suit 


each type, mentioning that dates should begin to ripen, and this is marked by 
starting to change colour, becoming red or yellow. In hadith No. 3390, he 
mentions that grains may not be sold until they have whitened. This means 
that the grain stiffens and its quality is ascertained. Moreover, it should be 
free of any blight that may ruin it. 

In Hadith 3396 Ibn “Abbas answers a question saying that ‘God’s 
Messenger (peace be upon him) prohibited the sale of dates until one has 
eaten of it, or it is eaten, and until it is weighed. I asked: What is weighed? A 
man present said: until its quantity has been estimated’. That he says that 
dates are not to be sold ‘until one has eaten of it or it is eaten’ means that it is 
generally ready to be eaten. This is confirmed when it appears to be of good 
quality. That it should also be ‘weighed’ is explained as meaning ‘estimated’. 
This is its clear meaning because the quantity of the dates when it is still on 
the tree can only be estimated. This explanation given in the hadith is 
considered by scholars, or some of them, to be stated by Ibn “Abbas, although 
it was said by someone else. However, Ibn ‘Abbas did not object to that 
person’s statement, which makes it akin to his own, but God knows best. 

The rulings based on the hadiths mentioned in this chapter include that if 
agricultural produce is sold before it is ascertained to be of reasonable 
quality, but on condition of its being picked up, the sale is unanimously 
agreed to be valid. Our scholars say that if the condition to pick up the fruit is 
stated but it remains undone, the sale is valid but the seller requires the buyer 
to pick it up. If both agree to leave it for a while, it is permissible. If the sale 
is conducted on condition that the produce is left on the plant, ungathered, the 
sale is invalid according to scholars’ unanimous view. The reason being the 
produce may be ruined before it could be collected. This means that the seller 
would have wrongfully taken the buyer’s money, as stated in more than one 
hadith. If the agreement states the condition to collect the fruits, such harm is 
not caused. If the sale is unspecific, stating no condition, our view, which is 
the consensus of scholars, is that the sale is invalid because these hadiths 
make general statements. We say the sale is valid on condition of picking up 


the produce, as scholars generally agree. Thus, we give the hadiths a specific 
sense on the basis of the unanimity of scholars in the case of adding the 
condition of collecting. As the normal practice in respect of fruits is to leave 
them, this is treated like a condition. 

If the agricultural produce is sold after its quality has become evident, its 
sale is permissible, whether under a condition of collecting or leaving it, as 
these hadiths imply. Moreover, what occurs after a particular goal has been 
achieved is different from what occurs before its achievement, unless it is of 
the same type. Moreover, in most cases, the produce then is mostly sound, 
unlike what it is after its soundness is confirmed. 

If the produce is sold on condition that it remains unpicked, or without 
any condition, the seller is obliged to irrigate it until the time of harvest, 
given this is the normal practice. This is the view of our school, and it is 
agreed upon by Malik. Abu Hanifah said that the condition of collecting is 
obligatory, but God knows best. 

In hadith No. 3390, the sale of grain still in its ears is prohibited ‘until it 
has whitened’. This provides evidence in support of the view of Malik, the 
Kufi scholars and the majority of scholars stating that it is permissible to sell 
ears of grain which have toughened. The view of our Shafi 1 School adds 
certain details: if the ears are of barley, corn or similar types where the grains 
are visible, it is permissible to sell. If it is wheat and similar types with 
covered grains, al-Shafi 1 gives two views: the more recent is that it is invalid 
and the older view is that the sale is valid. Before the grains have toughened, 
the produce is not permissible to sell unless collection is added as a 
condition, as we have already explained. 

If the crops are sold together with the land before the grains have 
toughened, and without conditions, the sale is permissible as the crops are in 
this case joined with the land. The same applies to fruits sold without 
conditions together with the trees before the quality has been ascertained. 
Legumes may not be sold on their plants, on their own, without the land, 
unless the condition of collection is included. Likewise, it is not permissible 


to sell water melons and similar fruits before their quality has become 
evident. This case has numerous details. I have discussed these and the 
relevant aims of its rulings in Rawdat al-Talibin and Sharh al-Muhadhdhab, 
in which I put together numerous situations. 

In these hadiths, the Prophet applies his prohibition to both seller and 
buyer. It applies to the seller because he wants to wrongfully take someone 
else’s money and it applies to the buyer because he agrees with the seller on 
something forbidden and because he wastes his money. Islam forbids wasting 
money. 


Transmission 


The transmission of hadith No. 3394 has two chains as follows: ‘Yahya ibn 
Yahya narrated: Abu Khaythamah reported; from Abu al-Zubayr; from Jabir 
[H]. Also, Ahmad ibn Yunus narrated; Zuhayr narrated; Abu al-Zubayr 
narrated; from Jabir’. According to Muslim’s own standard and the rule 
followed by other Hadith scholars, Muslim should have stopped the first 
chain at Abu al-Zubayr, without mentioning Jabir, because this would have 
been sufficiently clear. However, he mentions Jabir in both chains for greater 
clarity. We mentioned similar cases before. 

The chain of transmission of hadith No. 3395 mentions: ‘Ahmad ibn 
"Uthman al-Nawfali narrated: Abu ‘Asim narrated [H]. Also, Muhammad ibn 
Hatim narrated to me (his text): Rawh narrated; both said: Zakariyya’ ibn 
Ishaq narrated.’ In some manuscripts, the last part occurs as: ‘Rawh narrated. 
He said: Zakariyya’ narrated’. If one is using such a copy, he should read 
correctly, saying ‘Rawh narrated; both said: Zakariyya’ narrated’, because 
both Rawh and Abu ‘Asim narrate from Zakariyya’. To use the other formula 
mentioning Rawh followed by ‘he said’ suggests that only Rawh narrates 
from Zakariyya’, and he would discard the other chain mentioning Abu 
‘Asim. This is something that is often overlooked. Hence, I am highlighting 
it. A correction on such copies should be added, mentioning ‘both said’. 

It may be suggested that the formula, ‘he said: Zakariyya’ narrated,’ may 


be used in the sense that Rawh said this. It is indicated by the use of the 
phrase ‘his text’ in this chain. Well, this is possible, but the apparent meaning 
is what we said first, because it is more informative and it would not abandon 
Abu ‘Asim’s narration, but God knows best. 

The chain of transmission of hadith No. 3396 mentions Abu al-Bakhtari. 
His name is Said ibn ‘Imran, but his name is also said to be Ibn Abi ‘Imran, 
and also Ibn Fayrüz. He belonged to Kufah and was a mawla of the Tayy 
tribe. Hilal ibn Hibban mentions that he was one of the best learned people of 
Kufah. Habib ibn Abi Thabit, a highly distinguished scholar, said: ‘I met with 
Said ibn Jubayr and Abu al-Bakhtari. Abu al-Bakhtari was the best learned 
Fiqh scholar among us'. He was killed in the Battle of al-Jamajim in year 83 
AH, 703 CE. Yahya ibn Ma'in, Abu Hatim and Abu Zur ah classify him as 
‘reliable’. I have mentioned this about him because al-Hakim Abu Ahmad 
says in his book al-Asmd’ wal-Kuna that ‘Abu al-Bakhtari is not considered 
by them to be accurate'. Al-Hakim's statement is unacceptable, because it is 
not explained, while several other scholars state that he is reliable. We have 
explained this rule in the early part of the book. 

The chain of transmission of hadith No. 3397 includes Ibn Abi Nu'm. His 
name is Dukayn ibn al-Fadl. All commentaries on Muslim’s Sahih do not 
give further information about him. 


i. Related by al-Bukhari, 2194; Abu Dawüd, 3367. 

ii. Related by Abu Dawid, 3368; al-Tirmidhi in a shorter version, 1227; al-Nasa'1, 4565. 

iii. In Dar al-Salam's edition, this hadith is attached to the previous one and not given a number 
iv. Related by al-Bukhari, 1486. 

v. Related by al-Bukhari, 2246, 2247, 2248, 2249 and 2250. 

vi. Related by al-Nasa’l, 4532. 

vii. In Dar al-Salam's edition, this hadith is reported as a part of the previous hadith. 

viii. Related by al-Nasa'1, 4533; Ibn Majah, 2215. 


CHAPTER 14 


THE PROHIBITION OF SELLING RIPENING 
DATES FOR FULLY RIPE ONES, EXCEPT... 


[3401-59]. (Dar al-Salam 3678) Muhammad ibn Rafi narrated to 
me: Hujayn ibn al-Muthanna narrated; al-Layth narrated; from 
‘Ugayl; from Ibn Shihab; from Sa‘id ibn al-Musayyib; that *God's 
Messenger (peace be upon him) prohibited al-muzabanah and 
al-muhaqalah sales: muzabanah means selling dates on the trees 
against ripe dates; and muhaqalah means selling grains in the 
ears against wheat; and he prohibited renting agricultural land 
against wheat’. 

He [meaning Sa ‘id ibn al-Musayyib] said: ‘Salim ibn ‘Abdullah 
reported to me; from God’s Messenger (peace be upon him) that he 
said: ‘Do not buy fresh dates on the trees until their quality is 
confirmed, and do not buy fresh dates for ripe dates.’ 
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And Salim said: “Abdullah reported to me; from Zayd ibn Thabit; 
that ‘God’s Messenger (peace be upon him) subsequently 
permitted the sale of ‘ardyd [i.e., trees with dates] against 
ripening or ripe dates, but gave no other concession’. 
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[3402-60]. (Dar al-Salam 3679) Yahya ibn Yahya narrated: he 
said: I read out to Malik; from Nafi'; from Ibn ‘Umar; from Zayd 
ibn Thabit that ‘God’s Messenger (peace be upon him) gave a 
concession that a holder of a tree with dates sells it for its 
estimated amount of ripe dates’. 
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[3403-61]. (Dar al-Salam 3680—3681) Yahya ibn Yahya narrated: 
Sulayman ibn Bilal reported; from Yahya ibn Sa'1d; Nafi reported 
to me; that he heard “Abdullah ibn “Umar narrating; that Zayd ibn 
Thabit narrated to him that ‘God’s Messenger (peace be upon 
him) gave the concession regarding a tree with dates: a family 
may buy it for its estimated amount of ripe dates, so that they 
eat them while ripening’. 
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Muhammad ibn al-Muthanna narrated: “Abd al-Wahhab narrated; 

he said: I heard Yahya ibn Said say: Nafi reported to me; with the 

same chain of transmission: the same text. 
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[3404-62]. (Dar al-Salam 3682) Yahya ibn Yahya narrated: 
Hushaym reported; from Yahya ibn Said; with the same chain of 
transmission: the same except that he said: ‘the ‘ariyyah is a 
date tree given to a family and they sell it for ripe dates equal 
to its estimated quantity'. 
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[3405—63]. (Dar al-Salam 3683) Muhammad ibn Rumh ibn al- 
Muhājir narrated: al-Layth narrated; from Yahya ibn Said; from 
Nafi'; from “Abdullah ibn ‘Umar; Zayd ibn Thabit narrated to me 
that ‘God’s Messenger (peace be upon him) gave the concession 
to sell the ‘ariyyah for its estimated quantity of ripe dates’. 


Yahya said: ‘The ‘ariyyah means that a man may buy the 
fruit on date trees so that he can feed his family ripening dates, 
paying the estimated quantity in ripe dates.’ 
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[3406-64]. (Dar al-Salam 3684) Ibn Numayr narrated: my father 
narrated; "Ubaydullah narrated; Nafi' narrated; from Ibn “Umar; 
from Zayd ibn Thabit; that ‘God’s Messenger (peace be upon 
him) gave a concession to sell the ‘ardyd for their estimated 
weight’. 
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[3407-65]. (Dar al-Salam 3685) Ibn al-Muthanna narrated: Yahya 
ibn Said narrated; from “Ubaydullah; with the same chain of 


transmission: the same text, but said ‘taken for their estimated 
quantity’. 
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[3408-66]. (Dar al-Salam 3686) Abu al-Rabi and Abu Kamil 
narrated: both said: Hammad narrated [H]. Also, “Alt ibn Hujr 
narrated to me; Ismail narrated; both from Ayyüb; from Nafi ; 
with the same chain of transmission: that ‘God’s Messenger 
(peace be upon him) gave a concession to sell the 'araya for 
their estimated quantity’. 


Go ale a3» p SUS WIS VE JolS sis «JI gil i55 
Ol GUY lags 286 Ge gl o6 bas «Jaclo n] IS 55 
lpo Lbs gi «53 Ga, pling ele ail sto alll Je 1o; 


[3409-67]. (Dar al-Salam 3687) “Abdullah ibn Maslamah al- 
Qa nabi narrated: Sulayman (meaning Ibn Bilal) narrated; from 
Yahya (who is Ibn Sa'1d); from Bushayr ibn Yasar; from some of 
the Prophet's Companions of their locality including Sahl ibn Abi 
Hathmah; that *God's Messenger (peace be upon him) 
prohibited the sale of dates still on the trees for ripe dates; and 
he said: “That is usurious; that is muzabanah”; but he gave the 
concession of selling the 'ariyyah: that is one or two date trees 
which a family takes for its estimated quantity in ripe dates, so 
that they could eat its fruit while still ripening.’ 
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[3410-68]. (Dar al-Salam 3688) Qutaybah ibn Said narrated: 
Layth narrated [H]. Also, Ibn Rumh narrated; al-Layth reported; 
from Yahya ibn Said; from Bushayr ibn Yasar; from God’s 
Messenger’s Companions. They said: ‘God’s Messenger (peace 
be upon him) gave a concession to sell the ‘arayd for their 
estimated quantity in ripe dates’. 
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[3411-69]. (Dar al-Salam 3689-3690) Muhammad ibn al- 
Muthanna, Ishaq ibn Ibrahim and Ibn Abi ‘Umar narrated: all from 
al-Thaqafi. He said: I heard Yahya ibn Sa'id say; Bushayr ibn 
Yasar reported to me; from some of the Prophet's Companions of 
his locality; that ‘God’s Messenger (peace be upon him) 
prohibited...’ adding the same text as the hadith narrated by 
Sulayman ibn Bilal from Yahya [Hadith No. 3409], but Ishaq 
and Ibn al-Muthanna use the word zabn in place of ribd [i.e., 
usury], while Ibn Abi ‘Umar says ‘usury’. 
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‘Amr al-Nagid and Ibn Numayr narrated: both said: Sufyan ibn 
‘Uyaynah narrated; from Yahya ibn Sa'1d; from Bushayr ibn Yasar; 
from Sahl ibn Abi Hathmah; from the Prophet (peace be upon 
him): a similar text. 
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[3412-70]. (Dar al-Salam 3691) Abu Bakr ibn Abi Shaybah and 
Hasan al-Hulwani narrated: both said: Abu Usamah narrated; from 
al-Walid ibn Kathir; Bushayr ibn Yasar the ally of Bani Harithah; 
that Rafi’ ibn Khadij and Sahl ibn Abi Hathmah narrated to him 
that ‘God’s Messenger prohibited muzabanah, selling dates for 
dates, except for those who have the 'araya. He gave permission 
for these’. 
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[3413-71]. (Dar al-Salam 3692) ‘Abdullah ibn Maslamah ibn 
Qa‘nab narrated: Malik narrated [H]. Yahya ibn Yahya narrated 
(his text). He said: ‘I said to Malik: Did Dawuüd ibn al-Husayn 
narrate to you; from Abu Sufyan (Ibn Abi Ahmad’s ally); from 
Abu Hurayrah that ‘God’s Messenger (peace be upon him) gave 
a concession to sell the 'araya for their estimated quantity, 
when it is less than five wusqs, or it is five (Dawüd doubts 
whether he said five or less than five). He said: “Yes”.’ 
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[3414-72]. (Dar al-Salam 3693) Yahya ibn Yahya al-Tamimi 
narrated:" he said: I read out to Malik; from Nafi ; from Ibn “Umar; 
that *God's Messenger (peace be upon hin) prohibited 
muzabanah, which is to sell ripening dates for ripe dates in 
measure, and sell grapes for raisins in measure.’ 
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[3415-73]. (Dar al-Salam 3694—3695) Abu Bakr ibn Abi Shaybah 
and Muhammad ibn "Abdullah ibn Numayr narrated: both said: 


Muhammad ibn Bushr narrated; ‘Ubaydullah narrated; from Nafi ; 
that “Abdullah reported to him; that ‘the Prophet prohibited 
muzabanah: the sale of dates on the trees for ripe dates in 
measure, or grapes for raisins in measure, or grains in ears for 
wheat in measure’. 
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Abu Bakr ibn Abi Shaybah narrated:v Ibn Abi Za’idah narrated; 
from ‘Ubaydullah; with the same chain of transmission: the same 
text. 
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[3416-74]. (Dar al-Salam 3696) Yahya ibn Main, Harün ibn 
"Abdullah and Husayn ibn 'Isà narrated to me: they said: Abu 
Usamah narrated; ‘“Ubaydullah narrated; from Nafi'; from Ibn 
‘Umar. He said: ‘The Prophet prohibited muzabanah: the sale of 
dates on the trees for ripe dates in measure, or grapes for 
raisins in measure, or any fruit for its estimated measure’. 
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[3417-75]. (Dar al-Salam 3697-3698) ‘Ali ibn Hujr al-Sa di and 
Zuhayr ibn Harb narrated to me: both said: Ismail (who is Ibn 
Ibrahim) narrated; from Ayyüb; from Nafi ; from Ibn “Umar; that 
‘God’s Messenger (peace be upon him) prohibited muzabanah: 
the sale of dates on top of the trees for ripe dates in a stated 
measure: if it is over, it is mine; and if it is under, I owe [the 
difference]’. 
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Abu al-Rabr and Abu Kamil narrated: both said: Hammad 
narrated; Ayyub narrated; with the same chain of transmission: a 
similar text. 
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[3418-76]. (Dar al-Salam 3699) Qutaybah ibn Sa'id narrated:"!? 
Layth narrated [H]. Also, Muhammad ibn Rumh narrated to me; al- 
Layth reported; from Nafi; from "Abdullah. He said: *God's 
Messenger (peace be upon him) prohibited muzabanah: that 


one sells the produce of his farm: if it is dates for ripe dates in 
measure; and if it is grapes for raisins in measure; and if it is 
grains for a measure of food. He prohibited all this’. 
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[3419—000].* The same except in Qutaybah’s narration: ‘Or if 
it is grains’. 
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Abu al-Tahir narrated to me: Ibn Wahb reported; Yunus narrated to 
me [H]. Also, Ibn Rafi narrated; Ibn Abi Fudayk narrated; al- 
Dahhak reported to me [H]. And, Suwayd ibn Sa ‘id narrated to me; 
Hafs ibn Maysarah narrated; Misa ibn ‘Uqbah narrated to me; all 
of them from Nafi ; with the same chain of transmission: a similar 
text. 
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Text Explanation 


Hadith No. 3401 mentions the Prophet’s prohibition of selling dates on the 
trees for ripe dates, but where he gave a concession regarding the ‘ariyyah or 
its plural form 'araya. It mentions also muzabanah, muhaqalah and land 
leasing, but we will defer commenting on this part to its appropriate chapter. 

The hadiths mention that the Prophet (peace be upon him) prohibited the 
sale of dates still ripening on the trees against ripe dates, but gave a 
concession regarding the 'araya, which may be sold for their estimated 
quantities. All scholars agree that it is forbidden to sell ripening dates for 
dates already ripened, apart from the mentioned concession. They agree that 
it is a form of usury. They are also in unanimous agreement that it is 
forbidden to sell grapes for raisins and to sell the grains of wheat still in their 
ears for pure wheat. According to them, it is the same whether the ripening 
dates and the grapes are still on the trees or they have been cut. Abu Hanifah, 
however, says that if it is cut, it is permissible to sell it for the same measure 
of dry dates or grapes. 

In the case of the 'ariyyah, or its plural form, 'araya, an estimator would 
say: the amount of ripening dates on this tree will make, say, three wusqs* of 
fully ripe dates. The owner will then sell it to someone for three wusqs of ripe 
dates. The exchange is done on the spot, with the buyer handing over the 
quantity of ripe dates and the seller allowing the buyer access to the trees. 
This is permissible if the estimated quantity is less than five wusqs. If it is 
higher, it is forbidden. 

What if the amount were five wusqs exactly? Would the deal be valid? 
Two views are reported from al-Shafi 1 and the more correct one is that it is 
not permissible. The main case is that it is not permissible to sell ripening 
dates for ripe dates, but the 'araya are permitted as a concession. The narrator 
doubts whether the amount mentioned was five wusqs or less. Therefore, 
what is certain should be adopted, and this is ‘less than five wusqs’ while the 
five remain forbidden. 


The more correct view is that this concession is permitted to poor and 


rich, and that it only applies to dates and grapes. One view, which lacks firm 
evidence, suggests that it applies to the poor only. Another view suggests that 
it is not restricted to dates and grapes. 

Such are the details of the Shafi School's view on the matter of 
ariyyah, and it is endorsed by Ahmad and other scholars. Malik and Abu 
Hanifah give it a different interpretation. However, the apparent meaning of 
the hadiths contradicts their interpretation. 

One version of hadith No. 3401 states: *God's Messenger (peace be upon 
him) subsequently permitted the sale of 'araya [i.e., trees with dates] against 
ripening or ripe dates, but gave no other concession'. This provides evidence 
in support of one view of some of our scholars suggesting that it is 
permissible to sell ripening dates on the trees for ripening dates on the 
ground, but the more correct view of the majority of our scholars is that it is 
invalid. They suggest the ‘or’ in the phrase of ‘ripening or ripe dates’ 
indicates a doubt by the narrator and does not give a choice of permissibility. 
It means that the concession applies to selling against one of the two, but the 
narrator doubted which one. Therefore, it is taken to refer to ripe dates, as 
clearly stated in all other narrations. 


Transmission 


One of the narrators mentioned in the transmission of several hadiths in this 
chapter is Bushayr ibn Yasar. He belonged to the Ansar in Madinah as he was 
a mawla of the Harithah clan. Yahya ibn Ma'in said that he was not a brother 
of Sulayman ibn Yasar, while Muhammad ibn Sa‘d said that he was an 
eminent scholar and he met many of the Prophet's Companions. However, he 
narrated only a small number of hadiths. In hadith No, 3409 the chain of 
transmission mentions ‘from some of the Prophet’s Companions of their 
locality’ meaning the locality of the Harithah clan of the Ansar. The word 
‘some’ or its equivalent in Arabic may be used in reference to a small or large 
number. Of these, the hadith mentions Sahl ibn Abi Hathmah. Abu 
Hathmah's name was ‘Abdullah or ‘Amir ibn Sa'idah, and his appellation is 


Abu Yahya, and some said Abu Muhammad. He was eight years of age when 
the Prophet passed away. 

The chain of transmission of this hadith, No. 3409, is as follows: 
‘Abdullah ibn Maslamah al-Qa‘nabi narrated:*! Sulayman (meaning Ibn 
Bilal) narrated; from Yahya (who is Ibn Sa‘id); from Bushayr ibn Yasar; 
from some of the Prophet’s Companions of their locality including Sahl ibn 
Abi Hathmah’. There are several very interesting points in this chain of 
transmission: 


1. All narrators in this chain belonged to Madinah. This is very rare in 
Muslim’s Sahih. We have many hadiths with chains of transmission 
where all the narrators were from Kufah or Basrah, and we 
highlighted these, but few chains consist of narrators who are all from 
Madinah. 

2. This chain of transmission includes three Ansari narrators from 
Madinah, narrating from each other. This is extremely rare. The three 
are Yahya ibn Sa'1d, Bushayr and Sahl. 

3. It says: Sulayman (meaning Ibn Bilal) and Yahya (who is Ibn Sa‘id). 
As mentioned elsewhere in the book, this is significant. It indicates 
that when the hadith was narrated, the narrator mentioned only 
Sulayman and Yahya, without adding their fathers. Muslim wanted to 
explain this, but he could not say Sulayman ibn Bilal, because he 
would then be adding to what he heard his teacher say. Hence, 
Muslim used the formula ‘meaning’ or ‘who is’ to better identify the 
narrator without making an addition, understood to have been stated 
by his teacher. 

4. The chain includes two narrators belonging to the tabi in generation, 
Yahya and Bushayr, with one reporting from the other. Although this 
occurs frequently, it is significant. 

5. The chain of transmission also includes: ‘from some of the Prophet’s 
Companions of their locality including Sahl ibn Abi Hathmah’. This 


shows that when a narrator is reporting from a number of people who 
are all reliable, it is acceptable to mention only some of them and 
omit the others. We have explained this in the Notes in our 
Introduction, but God knows best. 


Hadith No. 3411 says: ‘adding the same text as the hadith narrated by 
Sulayman ibn Bilal’. The one who adds the text is al-Thaqafi. This is clear 
but I am mentioning it here because mistakes may occur; indeed such a 
mistake has occurred in this particular instance. 


In the chain of transmission of hadith No. 3413, the narrator Abu Sufyan 
is identified as ‘Ibn Abu Ahmad’s mawla'. Al-Hakim Abu Ahmad said: This 
Abu Sufyan is a person whose own name is unknown. He is identified as Abu 
Ahmad’s or Ibn Abu Ahmad’s mawla. He was a mawla of the ‘Abd al- 
Ashhal clan of the Ansar, and he was closely associated with Ibn Abu Ahmad 
ibn Jahsh. Hence, he is mentioned by this affiliation. He belonged to Madinah 
and is graded as ‘reliable’. 


i. Related by al-Bukhari, 2173, 2184, 2188, 2192 and 2380; al-Tirmidhi in a longer version, 1300 
and 1302; al-Nasa'1, 4546, 4550, 4552, 4553 and in a longer version, 4554; Ibn Majah, 2268 and 
2269. 

ii. Related by al-Bukhari, 2191 and 2384; Abu Dawid, 3363; al-Tirmidhi, 1303; al-Nasa'i, 4556, 
4557 and 4558. 

iii. The word zabn means ‘pushing away’, and it is used here because such a deal often led to disputes. 

iv. Related by al-Bukhari, 2190 and 2382; Abu Dawid, 3364; al-Tirmidhi, 1301; al-Nasa"1, 4555. 

v. Related by al-Bukhari, 2171 and 2185; al-Nasa'1, 4548. 

vi. Related by Abu Dawid, 3361. 

vii. Related by al-Bukhari, 2172; al-Nasa'1, 4547. 

viii. Related by al-Bukhari, 2205; al-Nasa'1, 4563; Ibn Majah, 2265. 

ix. In Dar al-Salam's edition, this hadith is attached to the previous one. 

x. A wusq is a volume measure equal to 60 sa's, and a sd’ equals four times the fill of an average 
man's cupped hands. 


xi. Related by al-Bukhari, 2191 and 2384; Abu Dawid, 3363; al-Tirmidhi, 1303; al-Nasa'i, 4556, 
4557 and 4558. 


CHAPTER 15 


SELLING DATE-BEARING TREES 


[3420-77]. (Dar al-Salam 3700) Yahya ibn Yahya narrated.' He 
said: I read out to Malik; from Nafi'; from Ibn ‘Umar; that *God's 
Messenger (peace be upon him) said: “Whoever buys date trees 
that have been pollinated, their fruit belongs to the seller, 
unless the buyer stipulates something different”.’ 


Gee gil uE R86 Ge le ole SHS Jb 955 Gs oe 35 
«yl 38 VEG EL Go» JG pling ale all gtd alll Joi; ol 
.£ o UI b zug ol VI «gil Giod 


[3421-78]. (Dar al-Salam 3701) Muhammad ibn al-Muthanna 
narrated: Yahya ibn Sa id narrated [H]. Also, Ibn Numayr narrated: 
my father narrated; both from "Ubaydullah [H]. And, Abu Bakr ibn 
Abi Shaybah narrated (his text); Muhammad ibn Bishr narrated; 
‘Ubaydullah narrated; from Nafi'; from Ibn “Umar; that ‘God’s 
Messenger (peace be upon him) said: “Whoever buys date trees 
that have been pollinated, their produce belongs to the one who 
pollinated them, unless the buyer stipulates something 
different”.’ 
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[3422-79]. (Dar al-Salam 3702-3703) Qutaybah ibn Said 
narrated:" Layth narrated [H]. Also, Ibn Rumh narrated; al-Layth 
reported; from Nafi'; from Ibn ‘Umar; that the Prophet (peace be 
upon him) said: *When a person has pollinated date trees and 
then sold the trees, the fruits of the date trees belong to the one 
who pollinated, unless the buyer stipulates otherwise’. 
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Abu al-Rabi and Abu Kamil narrated: both said: Hammad narrated 


[H]. Also, Zuhayr ibn Harb narrated to me; Ismail narrated; both 
from Ayyüb; from Nafi' ; with the same chain of transmission: a 


similar text. 
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[3423-80]. (Dar al-Salam 3704-3706) Yahya ibn Yahya and 
Muhammad ibn Rumh narrated: both said: al-Layth reported [H]. 
Also, Qutaybah ibn Said narrated; Layth narrated; from Ibn 
Shihab; from Salim ibn “Abdullah ibn “Umar; from ‘Abdullah ibn 
‘Umar. He said: ‘I heard God’s Messenger (peace be upon him) 
say: “Whoever buys date trees after they have been pollinated, 
their produce belongs to the seller, unless the buyer stipulates 
otherwise; and whoever buys a slave, his property belongs to 
the one who sold him, unless the buyer stipulates otherwise”.’ 
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Yahya ibn Yahya, Abu Bakr ibn Abi Shaybah and Zuhayr ibn Harb 
narrated:" Sufyan ibn "Uyaynah (Yahya said: ‘reported’ and the 


other two said: ‘narrated’); from al-Zuhri; with the same chain of 
transmission: the same text. 
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Harmalah ibn Yahya narrated to me: Ibn Wahb reported; Yunus 


reported to me; from Ibn Shihab; Salim ibn “Abdullah ibn ‘Umar 
narrated to me; that his father said: ‘I heard God’s Messenger 
(peace be upon him) say...’ the same text. 
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Text Explanation 


These hadiths make clear that it is perfectly permissible to pollinate date trees 
and other fruit trees. Scholars hold different views concerning the sale of date 
trees after or before they have been pollinated. The question they consider is: 
Are the fruits included in the sale if they are not mentioned at all at the time 
of the sale? Malik, al-Shafi 1, al-Layth and the majority say that if the date 
tree is sold after pollination, its fruits belong to the seller unless the buyer 
stipulates that the fruits belong to him, saying for example: ‘I am buying this 
date tree with its fruit’. If the owner sells it before pollination, its fruits 
belong to the buyer. However, if the seller stipulates that he takes the fruits, 
this is acceptable according to al-Shafi 1 and the majority. Malik says that 
such a condition in favour of the seller is not permissible. Abu Hanifah says 
that if no condition is stipulated, the fruits belong to the seller, whether the 
tree is sold before or after pollination. Ibn Abi Layla said that it belongs to 
the buyer in all cases before and after pollination. 

Al-Shafi' 1 and the majority of scholars apply the wording of the hadith 
concerning pollinated trees. As for unpollinated trees, they operate the 
concept of the hadith, which is the import of the Prophet's address. To them, 
this is a good evidence. Abu Hanifah applies the text of the hadith to the 
pollinated trees. As he does not the import of the Prophet's address, he 
applies the same ruling to the unpollinated trees. Scholars have objected to 


this saying that the apparent differs from the non-apparent in matters of sale 
in the same way that an embryo is attached to its mother when she is sold [if 
she is a Slave], while a born child is not attached to her. Ibn Abu Layla’s view 
is wrong, contrary to the clear Sunnah. Perhaps he was not aware of the 
hadith, but God knows best. 

Hadith No. 3423 includes: ‘whoever buys a slave, his property belongs to 
the one who sold him, unless the buyer stipulates otherwise’. This ruling is 
narrated by both al-Bukhari and Muslim as reported by Salim from his father, 
‘Abdullah ibn ‘Umar. This addition does not occur in the hadith narrated by 
Nafi‘ from Ibn ‘Umar, but there is nothing wrong with that, as Salim is 
reliable. Indeed, he is superior to Nafi , and his addition is acceptable. Both 
al-Nasa'1 and al-Daraqutni speak in favour of Nafi''s narration, but their 
argument is unacceptable. 

This hadith provides evidence in support of the view of both Malik and 
al-Shafi'1 in his older ruling, stating that if a master gives his slave some 
property, it belongs to the slave; but if he subsequently sells him, the property 
reverts to the seller unless the buyer stipulates otherwise, based on the 
apparent meaning of this hadith. In al-Shafi r's later view and Abu Hanifah's, 
a slave cannot own anything. They interpret this hadith as referring to the 
possibility that the slave is in possession of some of his master's property. In 
this case, it is referred to as the slave's in the sense that it is attached to him 
and he benefits by it, in the same way as we say, ‘the horse’s saddle’, 
meaning that the saddle is included in the sale of the horse. Therefore, if the 
slave is sold, the property belongs to the seller because it is his own, unless 
the buyer stipulates otherwise. The buyer's condition in this case is valid, 
because he would have bought both the slave and the property he is in charge 
of for a total price. This is permissible. 

They add that it is necessary to guard against any element of usury. If the 
property with the slave being sold is in dirhams, which is the silver currency, 
it is not permissible to sell the slave and his property for a quantity of 
dirhams. If it is in dinars, which is the gold currency at the time, they could 


not be sold for an amount of dinars. If it is wheat, they cannot be sold for an 
agreed weight of wheat. Malik said that it is permissible that the buyer makes 
any condition, even if the property is in dirhams and the price agreed is in 
dirhams. The same applies to other forms, because the hadith does not 
specify anything. He adds that the case is treated as if no share of the price 
applies to the property held by the slave. 

The hadith provides evidence in support of the more correct view of our 
scholars which suggests that if a person sells a slave, whether man or woman, 
wearing clothes, the clothes are not part of the deal. They belong to the seller, 
unless the buyer stipulates a condition that they are part of the deal. Some of 
our scholars say that the slave’s clothes are part of the deal. Some of them 
suggest that only what covers the ‘awrah, or private parts, is included. The 
more correct view is that no clothes are considered part of the deal, in view of 
the apparent meaning of the hadith. Moreover, the word ‘slave’ does not 
imply having clothes. But God knows best. 


i. Related by al-Bukhari, 2204 and 2716; Abu Dawid, 3434; Ibn Majah, 2210. 
ii. Related by al-Bukhari, 2206; al-Nasa'1, 4649; Ibn Majah, 2210. 

iii. Related by al-Bukhari, 2379; al-Tirmidhi, 1244; Ibn Majah, 2211. 

iv. Related by Abu Dawid, 3433; al-Nasa"1, 4650; Ibn Majah, 2211. 


CHAPTER 16 


CERTAIN FORBIDDEN SALES 


[3424-81]. (Dar al-Salam 3707—3708) Abu Bakr ibn Abi Shaybah, 
Muhammad ibn “Abdullah ibn Numayr and Zuhayr ibn Harb 
narrated:! all said: Sufyin ibn “‘Uyaynah narrated; from Ibn Jurayj; 
from ‘Ata’; from Jabir ibn “Abdullah. He said: ‘God’s Messenger 
(peace be upon him) prohibited the sales of muhaqalah, 
muzabanah, mukhabarah and the sale of fruits before their 
quality has been confirmed and that they must only be sold for 
dmar and dirham [i.e., money], with the exception of the 
‘araya’. 
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‘Abd ibn Humayd narrated: Abu ‘Asim reported; Ibn Jubayr 
reported; from ‘Ata’ and Abu al-Zubayr; that both heard Jabir ibn 
‘Abdullah say: ‘God’s Messenger (peace be upon him) 
prohibited...’ the same text. 
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[3425-82]. (Dar al-Salam 3709) Ishaq ibn Ibrahim al-Hanzali 
narrated: Makhlad ibn Yazid al-Jazari reported; ibn Jurayj narrated; 
‘Ata’ reported to me; from Jabir ibn "Abdullah that *God's 
Messenger (peace be upon him) prohibited mukhabarah, 
muhaqalah, muzabanah, and the sale of fruits until they have 
taste. They must be sold for dirhams and dinars [i.e., money], 
with the exception of the 'araya. 

‘Ata’ said: ‘Jabir explained to us, saying: “mukhabarah 
means that one man gives another a piece of uncultivated land 
and the man invests in it, then takes a portion of its produce. 
He claimed that muzabanah refers to selling ripening dates 
which are still on trees for a measure of ripe dates. Muhaqalah 
is the same arrangement regarding other produce, with 
produce still in its plant form being sold for a measure of 
grain". 
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[3426-83]. (Dar al-Salam 3710) Ishaq ibn Ibrahim and Muhammad 
ibn Ahmad ibn Abi Khalaf narrated; both from Zakariyya’; Ibn Abi 
Khalaf said: Zakariyya’ ibn ‘Adiy narrated; "Ubaydullah reported; 
from Zayd ibn Abi Unaysah; Abu al-Walid al-Makki narrated (as 
he was sitting at the place of ‘Ata’ ibn Abi Rabah); from Jabir ibn 
‘Abdullah that ‘God’s Messenger (peace be upon him) 
prohibited mukhabarah, muhaqalah, muzabanah, and the sale 
of fruit until they have coloured. (Colouring means becoming 
reddish or yellowish or until some of it is eaten.) Muhaqalah 
means selling a field in return for a known measure of food; 
muzabanah is the sale of dates on the trees for quantities of 
dates; and mukhabarah means giving one-third, one-quarter or 
similar amounts.’ 

Zayd said: ‘I said to ‘Ata’ ibn Abi Rabah: “Did you hear 
Jabir ibn “Abdullah reporting this from God's Messenger 
(peace be upon him)?” He said: “Yes”.’ 
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[3427-84]. (Dar al-Salam 3711) ‘Abdullah ibn Hashim narrated:" 
Bahz narrated; Salim ibn Hayyan narrated; Said ibn Mina’ 
narrated; from Jabir ibn “Abdullah. He said: ‘God’s Messenger 
(peace be upon him) prohibited muzabanah, muhaqalah, 
mukhabarah, and the sale of fruit until they have coloured". He 
said: ‘I said to Said: “What does colouring mean?” He said: 
“to become reddish, yellowish and some of it is eaten”.’ 
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[3428-85]. (Dar al-Salam 3712) 'Ubaydullaàh ibn ‘Umar al- 
Qawarii and Muhammad ibn ‘Ubayd al-Ghubari narrated 
(Ubaydullah's text): both said: Hammad ibn Zayd narrated; 
Ayyüb narrated; from Abu al-Zubayr and Sad ibn Mina’; from 
Jabir ibn “Abdullah. He said: ‘God’s Messenger (peace be upon 
him) prohibited  muhaqalah, | muzaàbanah, mu àwamah, 
mukhabarah, (one of them said: the mu awamah means selling 


for several years), and making an exception, but he made a 
concession concerning the ‘arayd’. 
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[3429-000]. (Dar al-Salam 3713) Abu Bakr ibn Abi Shaybah and 
‘Ali ibn Hujr narrated: both said: Ismail (who is Ibn “Ulayyah) 
narrated; from Ayyub; from Abu al-Zubayr; from Jabir; from the 
Prophet (peace be upon him): the same text, but he did not 
mention that mu awamah means selling for several years. 
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[3430-86]. (Dar al-Salam 3714) Ishaq ibn Mansur narrated to me: 
‘Ubaydullah ibn “Abd al-Majid narrated; Rabah ibn Abi Ma rif 
narrated; he said: I heard ‘Ata’ narrating from Jabir ibn “Abdullah. 
He said: ‘God’s Messenger (peace be upon him) prohibited 
leasing land, selling it for years and selling produce until it has 
ripened.’ 
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Text Explanation 


These hadiths speak of some arrangements concerning the sale of agricultural 
produce. Muhaqalah and muzabanah were explained in the previous chapter. 
Mukhabarah is similar to muzara ah. They are deals regarding agricultural 
land whereby a portion of the produce, such as one-third, one-quarter, or 
some other specified portion is given to one party. Muzara ah requires the 
owner to provide the seeds, while in mukhabarah, the one who tills the land 
and looks after it provides the seeds. This is what the majority of our scholars 
say, and it is the apparent meaning of al-Shafi T’s statement, but some of our 
scholars say that the two are synonymous. The validity of these two 
arrangements is subject to well-known controversy among early scholars, and 
we will discuss this in later chapters. 

The prohibition of mu awamah relates to a sale of the produce from trees 
for two or three years or longer. It is called mu'awamah, which is derived 
from the word ‘Gm, meaning ‘year’. It is an invalid and forbidden sale, 
according to the unanimous view of all scholars. This unanimity, based on 
these hadiths, is stated by Ibn al-Mundhir and other scholars. The prohibition 
is due to the fact that the sale involves gharar, which means unclarity, 
because it is a sale of what does not exist, is unknown, undeliverable and not 
owned by the seller, but God knows best. 

Hadith No. 3424 prohibits ‘the sale of fruits before their quality has been 
confirmed and that they must only be sold for dinar and dirham [i.e., money], 
with the exception of the 'araya'. This means that when the quality of 
ripening dates has not been confirmed, they cannot be sold in exchange for 
ripe dates. They should be sold instead for money or in exchange for 


something else. The prohibition applies only to its exchange for dates. Again, 
the hadith states the exception of the 'araya, in which it is permissible to 
exchange ripening dates for ripe ones, with the condition stated in the 
previous chapter. 

Hadith No. 3425 mentions the prohibition of selling fruits until they have 
taste. This again refers to the confirmation of the quality of the dates, making 
clear that trading is valid only after they are confirmed to be of good quality 
and edible. In the following two hadiths, this is expressed as colouring, which 
does not mean becoming red or yellow, but merely starting to change colour 
and having a hint of red or yellow colour. 

In hadith No. 3428, the Prophet prohibits ‘making an exception’ in a sale 
transaction. In a hadith related by al-Tirmidhi and others, with an authentic 
chain of transmission, the Prophet ‘prohibited making an exception, unless it 
is defined’. An exception that makes a sale invalid is that of a seller saying to 
the buyer: ‘I sell you this heap apart from some of it’, or ‘I sell you these 
trees, or sheep, or clothes, etc. except for some of them’. Such a sale is 
invalid because what is excepted is unknown. But if the seller says: ‘I sell 
you these trees except this one, or I sell you this fruit of this tree except one- 
quarter of it, or this heap except one-third of it, or I sell you this for a 
thousand dirhams except one, or any similar specified exception’, the sale is 
valid, according to the consensus of scholars. If the vendor sells a heap 
except asd of it, the deal is invalid according to al-Shafi 1 and Abu Hanifah, 
but Malik makes it valid if the exception does not exceed one-third of the 
heap. In the case of the vendor selling the fruits of a few date trees except, 
say, ten sd's to be retained by the seller, the deal is invalid according to al- 
Shafi, Abu Hanifah and the great majority of scholars. Malik and some 
scholars from Madinah, however, say that this is valid if it does not exceed 
one-third of the total fruits. 


Transmission 


The chain of transmission of hadith No. 3426 includes: ‘Abu al-Walid al- 


Makki narrated from Jabir’, while in hadith No. 3428 the reporter from Jabir 
is Sa'1d ibn Mina’. Ibn Abi Hatim said that Abu al-Walid’s name is Yasar, 
but “Abd al-Ghani said that this is wrong. He is indeed Said ibn Mina’ who 
is mentioned by his clear name in the other hadith. It is properly explained by 
al-Bukhari in his book, al-Tarikh. 


i. Related by al-Bukhari, 2189 and 2381; al-Nasa"1, 3888, 4536, 4537 and 4564. 
ii. Related by al-Bukhari, 2196; Abu Dàwüd, 3370 and in a shorter version, 3375; Ibn Majah, 2218. 
iii. Related by Abu Dawid, 3404; al-Tirmidhi, 1313; al-Nasa’1, 4648; Ibn Majah, 2266. 


CHAPTER 17 


LEASING AGRICULTURAL LAND 


[3431-87]. (Dar al-Salam 3715) Abu Kamil al-Jahdari narrated: 
Hammad (meaning Ibn Zayd) narrated; from Matar al-Warraq; 
from ‘Ata’; from Jabir ibn “Abdullah; that ‘God’s Messenger 
(peace be upon him) prohibited the renting of agricultural 
land’. 
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[3432-88]. (Dar al-Salam 3716) “Abd ibn Humayd narrated:" 
Muhammad ibn al-Fadl (known as ‘Arim, and who is Abu al- 
Numan al-Sudüsi) narrated; Mahdi ibn Maymün narrated; Matar 
al-Warraq narrated; from ‘Ata’; from Jabir ibn “Abdullah. He said: 
‘God’s Messenger (peace be upon him) said: “Whoever has 
land should cultivate it. If he does not cultivate it himself, he 
should give it to his brother to cultivate”.’ 
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[3433-89]. (Dar al-Salam 3717) Al-Hakam ibn Misa narrated:!! 
Hiql (meaning Ibn Ziyad) narrated; from al-Awza1; from ‘Ata’; 
from Jabir ibn "Abdullah. He said: ‘Some of the Prophet’s 
companions had some surplus land. God’s Messenger (peace be 
upon him) said: “Whoever has surplus land should cultivate it, 
or should give it to his brother. If he does not, he should hold 
on to it”.’ 
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[3434—90]. (Dar al-Salam 3718) Muhammad ibn Hatim narrated to 
me: Mualla ibn Mansür al-Razi narrated; Khalid narrated; al- 
Shaybani reported; from Bukayr ibn al-Akhnas; from ‘Ata’; from 
Jabir ibn “Abdullah. He said: ‘God’s Messenger (peace be upon 
him) has censured taking rent for land, or a share [of its 
produce]’. 
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[3435-91]. (Dar al-Salam 3719) Ibn Numayr narrated:'" my father 
narrated; Abd al-Malik narrated; from ‘Ata’; from Jabir. He said 
that God’s Messenger (peace be upon him) said: ‘Whoever has 
agricultural land should cultivate it. If he can not cultivate it 
and is unable to do so, he should give it to his Muslim brother, 
but should not rent it to him’. 
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[3436-92]. (Dar al-Salam 3720) Shayban ibn Farrukh narrated:" 
Hammam narrated. He said: ‘Sulayman ibn Misa asked ‘Ata’: 
“Did Jabir ibn ‘Abdullah narrate to you that the Prophet 
(peace be upon him) said: ‘Whoever has land should cultivate 
it, or give it to his brother to cultivate it, but should not lease 
it.” He said: “Yes”.’ 
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[3437-93]. (Dar al-Salam 3721) Abu Bakr ibn Abi Shaybah 


narrated: Sufyan narrated; from “Amr; from Jabir; that “The 
Prophet (peace be upon him) prohibited mukhabarah’. 
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[3438—94]. (Dar al-Salam 3722) Hajjaj ibn al-Sha' ir narrated to 
me: '"Ubaydullah ibn “Abd al-Majid narrated; Salim ibn Hayyan 
narrated; Said ibn Mina’ narrated. He said: ‘I heard Jabir ibn 
‘Abdullah say that God’s Messenger (peace be upon him) said: 
“Whoever has some surplus land should cultivate it, or give it 
to his brother to cultivate it; but should not sell it’. I said to 
Said: “What did he mean by not selling it?” Did he mean 
leasing it?” He said: “Yes”.’ 
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[3439-95]. (Dar al-Salam 3723) Ahmad ibn Yünus narrated: 
Zuhayr narrated; Abu al-Zubayr narrated; from Jabir. He said: ‘We 
used to rent land during God’s Messenger’s lifetime, and we 
would have a share of grains left in the ears after threshing and 
something unspecified. God’s Messenger then said: “Whoever 
has land should cultivate it, or let his brother cultivate it; 
otherwise, he should leave it".? 
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[3440—96]. (Dar al-Salam 3724) Abu al-Tahir and Ahmad ibn ‘Isa 
narrated to me: both from Ibn Wahb; Ibn ‘Isa said: Abdullah ibn 
Wahb narrated; Hisham ibn Sa'd narrated to me; that Abu al- 
Zubayr al-Makki narrated to him. He said: ‘I heard Jabir ibn 
Abdullah say: *During God's Messenger's time we used to 
take land in return for one-third or one-fourth [of its produce] 
and what grows on stream edges". God's Messenger (peace be 
upon him) spoke about this and said: *Whoever has land 
should cultivate it. If he does not cultivate it, he should give it to 
his brother. If he does not give it to his brother, he should hold 
on to it". 
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[3441-97]. (Dar al-Salam 3725) Muhammad ibn al-Muthannā 
narrated: Yahya ibn Hammad narrated; Abu ‘Awānah narrated; 


from Sulayman; Abu Sufyan narrated; from Jabir. He said: I heard 
the Prophet (peace be upon him) say: ‘Whoever has [surplus] 
land should gift or lend it’. 
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narrated; “Ammar ibn Ruzayq narrated; from al-A mash; with the 
same chain of transmission, but he said: ‘He should cultivate it or 
give it someone to cultivate’. 
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[3443-99]. (Dar al-Salam 3726) Harün ibn Said al-Ayli narrated 
to me: Ibn Wahb narrated; Amr (who is Ibn al-Harith) reported to 
me; that Bukayr narrated to him; that Abdullah ibn Abu Salamah 
narrated to him; from al-Nu' màn ibn Abi 'Ayyash; from Jabir ibn 
‘Abdullah; that *God's Messenger (peace be upon him) 
prohibited renting land’. 

Bukayr said: and Nafi narrated to me that he heard Ibn ‘Umar 
say: *We used to rent our land, but we stopped doing so when 
we heard the hadith narrated by Rafi ibn Khadij’. 
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[3444—100]. (Dar al-Salam 3727) Yahya ibn Yahya narrated: Abu 
Khaythamah reported; from Abu al-Zubayr; from Jabir. He said: 
*God's Messenger (peace be upon him) prohibited leasing 
uncultivated land for two or three years’. 
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[3445-101]. (Dar al-Salam 3728) Sa‘id ibn Mansür, Abu Bakr ibn 
Abi Shaybah, “Amr al-Nagid and Zuhayr ibn Harb narrated:"!! they 
said: Sufyan ibn "Uyaynah narrated; from Humayd al-A raj; from 
Sulayman ibn 'Atiq; from Jabir that ‘the Prophet (peace be upon 
him) prohibited selling for several years’. 

In Ibn Abi Shaybah’s narration: ‘prohibited selling the 
produce for several years’. 


öö- 


ty D359 ECE 9059 T HT d Kv ails 922 ty Lew S356 
pi ality E a l6 ue 
Fuer wu rhet 


[3446-102]. (Dar al-Salam 3729) Hasan ibn ‘Ali al-Hulwani 
narrated:'* Abu Tawbah narrated; Mu awiyah narrated; from Yahya 
ibn Abi Kathir; from Abu Salamah ibn “Abd al-Rahmaan; from Abu 
Hurayrah. He said: ‘God’s Messenger (peace be upon him) said: 
“Whoever has land should cultivate it or give it to his brother. 
If he does not want to, he should retain his land”.’ 
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[3447-103]. (Dar al-Salam 3730) Al-Hasan al-Hulwani narrated:* 
Abu Tawbah narrated; Mu‘awiyah narrated; from Yahya ibn Abi 
Kathir; that Yazid ibn Nu'aym reported to him; that Jabir ibn 
‘Abdullah told him that he heard ‘God’s Messenger prohibiting 
muzàbanah and huqül'. Jabir ibn “Abdullah said: *Muzabanah 
means selling dates on the trees for ripe dates, and huqul means 
renting land”.’ 
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[3448-104]. (Dar al-Salam 3731) Qutaybah ibn Said narrated:*! 
Ya qüb (meaning ibn “Abd al-Rahman al-Qariy) narrated; from 


Suhayl ibn Abi Salih; from his father; from Abu Hurayrah. He said: 
‘God’s Messenger (peace be upon him) prohibited muhaqalah 
and muzabanah’. 
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[3449-105]. (Dar al-Salam 3732) Abu al-Tahir narrated to me:*! 
Ibn Wahb reported; Malik ibn Anas reported to me; from Dawid 
ibn al-Husayn; that Abu Sufyan, Ibn Abi Ahmad’s ally, reported to 
him; that he heard Abu Sa‘id al-Khudri say: ‘God’s Messenger 
(peace be upon him) prohibited muzabanah and muhaqalah. 
Muzabanah means buying the dates when they are still on top 
of the trees, and muhaqalah means renting land’. 
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[3450-106]. (Dar al-Salam 3733) Yahya ibn Yahya and Abu al- 
Rabi al- Ataki narrated:*!! Hammad ibn Zayd (Abu al-Rabr' said: 
‘narrated’ and Yahya said: ‘reported’); from “Amr. He said: ‘I 
heard Ibn ‘Umar say: “We used not to see anything wrong with 
renting land for a portion of its produce until the year before 


last when Rafi claimed that the Prophet (peace be upon him) 
prohibited it”.’ 
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[3451-107]. (Dar al-Salam 3734) Abu Bakr ibn Abi Shaybah 
narrated: Sufyan narrated [H]. Also, “Ali ibn Hujr and Ibrahim ibn 
Dinar narrated to me; both said: Ismail (who is Ibn “Ulayyah) 
narrated; from Ayyüb [H]. And, Ishaq ibn Ibrahim narrated; Waki 
reported; Sufyan narrated; all of them from “Amr ibn Dinar; with 
the same chain of transmission: the same text, adding in Ibn 
‘Uyaynah’s narration: ‘We abandoned it for that’. 
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[3452-108]. (Dar al-Salam 3735) ‘Ali ibn Hujr narrated to me: 
Isma il narrated; from Ayyüb; from Abu al-Khalil; from Mujahid. 
He said that Ibn ‘Umar said: ‘Rafi deprived us of the benefit of 
our land’. 
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[3453-109]. (Dar al-Salam 3736) Yahya ibn Yahya narrated:*" 
Yazid ibn Zuray' reported; from Ayyüb; from Nafi that ‘Ibn 
‘Umar used to rent his farms during the Prophet’s lifetime and 
during the reigns of Abu Bakr, ‘Umar, Uthman and for some 
time of Mu awiyah’s reign. Towards the end of Mu awiyah’s 
reign, he learnt that Rafi ibn Khadij narrated a prohibition by 
the Prophet. He visited him, and I was with him. He asked him 
and he [i.e., Rafi ] said: *God's Messenger (peace be upon him) 
used to prohibit renting farms". Ibn ‘Umar did not do it after 
that. When he was subsequently asked about it, he would say: 
*Rafi ibn Khadij claimed that God's Messenger (peace be 
upon him) prohibited it”.’ 
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[3454—000]. (Dar al-Salam 3737) Abu al-Rabir and Abu Kamil 


narrated: both said: Hammad narrated [H]. Also, “Alt ibn Hujr 
narrated to me; Isma 1l narrated; both from Ayyüb; with the same 
chain of transmission: the same text, adding in [Isma il] ibn 
‘Ulayyah’s narration: ‘Ibn ‘Umar subsequently abandoned 
giving it on rent’. 
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[3455-110]. (Dar al-Salam 3738) Ibn Numayr narrated: my father 
narrated; Ubaydullah narrated; from Nafi'. He said: ‘I went with 
Ibn ‘Umar to see Rafi ibn Khadij, visiting him at al-Balat. He 
[i.e., Rafi ] told him that God's Messenger (peace be upon him) 
prohibited renting farmland'. 
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[3456-000]. (Dar al-Salam 3739) Ibn Abi Khalaf and Hajjaj ibn al- 
Sha ‘ir narrated to me: both said: Zakariyya’ ibn ‘Adiy narrated; 
‘Ubaydullah ibn “Amr reported to us; from Zayd; from al-Hakam; 
from Nafi; from Ibn ‘Umar that he went to see Rafi. He 
mentioned the same hadith from the Prophet (peace be upon 
him). 
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[3457-111]. (Dar al-Salam 3740) Muhammad ibn al-Muthanna 

narrated: Husayn (meaning Ibn Hasan ibn Yasar) narrated; Ibn 

‘Awn narrated; from Nafi ; that Ibn “Umar used to let out land. He 
added: ‘He was formed of a hadith narrated by Rafi ibn 

Khadij and he took me to see him. He reported from some of 

his uncles mentioning that *the Prophet (peace be upon him) 


prohibited renting land". He said: “Ibn ‘Umar stopped that 
and no longer rented it”.’ 
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[3458-000]. Muhammad ibn Hatim narrated: Yazid ibn Harün 
narrated; Ibn ‘Awn narrated; with the same chain of transmission: 
the same text, but he said: ‘He narrated from some of his 
uncles from the Prophet (peace be upon him)’. 
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[3459-112]. (Dar al-Salam 3741) “Abd al-Malik ibn Shu‘ayb ibn 
al-Layth ibn Sa‘d narrated to me:*“' my father narrated to me; from 
my grandfather; "Uqayl ibn Khalid narrated to me; from Ibn 
Shihab; that he said: ‘Salim ibn ‘Abdullah reported to me that 
‘Abdullah ibn ‘Umar used to rent his lands, until he was 
informed that Rafi ibn Khadij al-Ansari used to order people 
not to rent land. Abdullah met him and said: “Ibn Khadij! 
What do you narrate from God’s Messenger (peace be upon 
him) about renting land?” Rafi ibn Khadij said to “Abdullah: 
*[ heard my two uncles (who both took part in the Battle of 
Badr) narrating to our people that God’s Messenger (peace be 
upon him) prohibited renting land”. “Abdullah said: “I was 
aware that land used to be let during the Prophet’s lifetime. 
Then ‘Abdullah feared that God's Messenger might have 
subsequently ordered something and he was unaware of it. He 
stopped renting his land”.’ 


oe 


GE asl HIS ago 9) edil oi et 1 ella UE Le iss 
pla sl JÖ ail oly v" ot MIE o Gabe csi «SA 
gòl Ol asl 985 cuj] SS) OW Sac abl Le ol all ate bY 
G :JGŠ abil 5e Gals oV chs GE op OW sail quad cy 
sbS 0d pling axle all sto alll Js 275 Ge O53 Ble asd GI 
pi 38 UlSs - nde Gaoty call ed usd ES &3 JB Sy 
G8 cg) pling ale alll sho abl Jeu; o IU al obs - 53; 


alll Ug Xu; ape «53 ple! C$ 34) :alll Lis IG ubl sls 
Ul cJazu; Ges; ol alll he Contd 93 «S5$3 G5) Ol pling axle 


E55 3538 .aole O55 eJ Ee SUS wa GS pling axe all le 
NOR 


MES 


Text Explanation 


These numerous hadiths speak about renting agricultural land. Some mention 
that the Prophet prohibited such renting, and some say that he ordered that if 
the owner is unable to cultivate his land, he should either give it freely to 
someone else to cultivate or hold on to it. Other hadiths order that such land 
may be gifted or given as a loan. In some hadiths, the prohibition applies to 
selling the produce of a land for several years in advance. Then we have the 
hadiths that mention that Ibn “Umar used to let out his farm land until he 
heard of a hadith narrated by Rafi ibn Khadij. He checked with Rafi' and 
when the latter confirmed it, Ibn ‘Umar stopped doing so. Another hadith 
narrated by Hanzalah ibn Qays [which will be narrated in the next chapter] 
Rafi ibn Khadij mentions that renting land for a specified amount of money 
is acceptable. He explained that during the Prophet's time, people used to 
rent it for some of its produce, but because this is unspecified and unknown, 
the Prophet prohibited it. 

What these hadiths mean is that people used to give agricultural land to 
someone to cultivate, and he would provide the seeds. They stipulated that 
the owner would take what grows on the edges of irrigating streams, or on a 
particular piece of the land, while the rest of the produce would belong to the 
lessee. This was prohibited, because it is unclear, given that some parts of the 
land would end up with nothing, and this could belong to either party. 

Scholars hold different views concerning renting agricultural land. Tawüs 
and al-Hasan al-Basri say that it is not permissible in any case, whether it is 


rented in exchange for food, or money or a portion of its produce. This view 
is based on the fact that the hadith prohibiting renting land is expressed in 
general terms. On the other hand, al-Shafi' 1, Abu Hanifah and many others 
say that it is permissible to rent land in exchange for money, food, clothes or 
anything else, whether it is of the same type as what is planted or different, 
but it is not permissible to rent it against a portion of its produce, such as one- 
quarter or one-third, which is known as mukhabarah. It is also not 
permissible to stipulate that the lessee cultivates a particular portion of the 
land. Rabr ah said that it is permissible to rent agricultural land for money 
only. Malik said that it is permissible for money or anything else, except 
food. Ahmad, Abu Yüsuf, Muhammad ibn al-Hasan, some Maliki scholars 
and others say that it is permissible to let agricultural land for money or for 
one-third or one-quarter of its produce or some other arrangement. This view 
is endorsed by Ibn Sharth, Ibn Khuzaymah, al-Khattabi and others among the 
scrupulous scholars of our Shafi 1 School. This is the view of choice and we 
shall explain it in the next Book, God willing. 

We have already mentioned the argument of Tawüs and al-Hasan. On the 
other hand, al-Shafi' 1 and scholars of the same view rely on the clear text 
narrated by Rafi ibn Khadij and Thabit ibn al-Dahhak who were among the 
earliest to speak of the permissibility of renting for money or a specified rent. 
They understand the hadiths that mention the prohibition in two ways: 1) 
what is prohibited is renting the land for what grows on its edges or on a 
particular part of the land, or for a portion of its produce, as explained by the 
narrators of these hadiths; or 2) that they mean only discouragement and to 
suggest lending the land. This is the same as discouraging sales lacking 
clarity, resorting to giving things as gifts. It is necessary to adopt these two 
explanations or one of them so as to reconcile the hadiths. The second 
understanding is referred to by al-Bukhari and others, and its meaning is 
reported from Ibn “Abbas, but God knows best. 

In hadith No. 3455, Ibn ‘Umar is said to have visited Rafi' ibn Khadij at 
al-Balat. This used to be a well-known paved and tiled area in Madinah, close 


to the Prophet’s mosque. 


i. Related by al-Nasa'1, 3887. 

ii. Related by al-Nasa'1, 3886; Ibn Majah, 2454. 

iii. Related by al-Bukhari, 2340 and 2632; al-Nasa"1, 3885; Ibn Majah, 2451. 

iv. Related by al-Nasa'1, 3883 and 3884. 

v. Related by al-Nasa’l, 3890. 

vi. Related by al-Nasa'1 in a longer version, 3931. 

vii. In Dar al-Salam's edition, this hadith is attached to the one before it. 

vii. Related by Abu Dawid in a longer and similar version, 3774; al-Nasa'1, 4544 and 4641; Ibn 
Majah, 2218. 

ix. Related by al-Bukhari, 2341; Ibn Majah, 2452. 

x. Related by al-Nasa’l, 3891. 

xi. Related by al-Tirmidhi, 1224. 

xii. Related by al-Bukhari, 2186; Ibn Majah in a shorter version, 2455. 

xiii. Related by Abu Dawid, 3389; al-Nasa'1, 3926, 3927 and 3298; Ibn Majah, 2450. 

xiv. Related by al-Bukhari in a shorter version, 2285 and also 2343 and 2344; al-Nasa'1, 3920, 3921, 
3922, 3923 and 3924; Ibn Majah, 2453. 

xv. In Dar al-Salam's edition, this hadith is attached to the one before it. 

xvi. Related by al-Nasa’l, 3913. 


CHAPTER 18 


RENTING LAND FOR FOOD 


[3460-113]. (Dar al-Salam 3742) ‘Ali ibn Hujr al-Sa'di and 
Ya qub ibn Ibrahim narrated to me:! both said: Ismail (who is Ibn 
‘Ulayyah) narrated; from Ayyüb; from Yala ibn Hakim; from 
Sulayman ibn Yasar; from Rafi ibn Khadij. He said: ‘We used to 
have muhaqalah arrangements for our land during God's 
Messenger’s lifetime, letting the land for one-third or one- 
fourth [of its produce] or for a specified amount of it. One day, 
one of my uncles came to us and said: God’s Messenger 
prohibited us something that was of benefit to us, but obeying 
God and His Messenger is of greater benefit to us. He has 
prohibited us letting the land for one-third, one-fourth or a 
specified quantity of its produce. He has ordered the owner of 
the land to cultivate it or let someone else cultivate it, and he 
disliked its being rented and other arrangements’. 
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[3461-000]. (Dar al-Salam 3743) Yahya ibn Yahya narrated: 
Hammad ibn Zayd narrated; from Ayyüb; he said: Ya la ibn Hakim 
wrote to me; he said: I heard Sulayman ibn Yasar narrating from 
Rafi ibn Khadij He said: ‘We used to have muhaqalah 
arrangements for our land, letting it for one-third or one- 
fourth...’. He added the same text as Ibn 'Ulayyah's narration. 
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Yahya ibn Habib narrated: Khalid ibn al-Harith narrated [H]. Also, 
‘Amr ibn ‘Al narrated; “Abd al- Ala' narrated [H]. And, Ishaq ibn 
Ibrahim narrated; “Abdah reported; all of them from Ibn Abi 
‘Artbah; from Yala ibn Hakim; with the same chain of 
transmission: the same text. 
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[3462-000]. (Dar al-Salam 3744) Abu al-Tahir narrated to me: Ibn 


Wahb reported; Jarir ibn Hazim reported to me; from Ya la ibn 

Hakim; with the same chain of transmission; from Rafi ibn 

Khadij; from the Prophet (peace be upon him): the same text, but 

he did not say ‘from some of my uncles’. 
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[3463-114]. (Dar al-Salam 3745) Ishaq ibn Mansür narrated to 
me:! Abu Mushir reported; Yahya ibn Hamzah narrated to me; Abu 
‘Amr al-Awza' i narrated to me; from Abu al-Najashi, Rafi’ ibn 
Khadij's mawla; from Rafi; that Zuhayr ibn Rafi (who is his 
uncle). He [meaning Rafi’ ibn Khadij] said: ‘Zuhayr came to me 
and said that God's Messenger (peace be upon him) prohibited 
something that has been of benefit to us. I said: *What is that? 
Whatever God's Messenger (peace be upon him) says is right." 
He said: “He [meaning the Prophet] asked me: ‘what do you do 
with your farm land?’ I said: ‘We rent them, Messenger of 
God, for whatever is produced on the banks of streams or for a 
number of wusqs of dates or barley’. He said: ‘Do not do that. 
Cultivate your land, or give it to someone to cultivate, or hold 
on to it.” 
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[3464—000]. (Dar al-Salam 3746) Muhammad ibn Hatim narrated: 
‘Abd al-Rahman ibn Mahdi narrated; from ‘Ikrimah ibn “Ammar; 
from Abu al-Najashi; from Rafi’; from the Prophet: the same text, 
but he did not mention: ‘from his uncle Zuhayr’. 
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i. Related by al-Bukhari, 2346 and 2347; Abu Dawid, 3395 and 3396; al-Nasa'1, 3904, 3905, 3906, 
3907, 3918 and 3919; Ibn Majah in a shorter version, 2465. 
ii. Related by al-Bukhari, 2339; al-Nasa'1, 3933; Ibn Majah, 2459. 


CHAPTER 19 


RENTING LAND FOR MONEY 


[3465-115]. (Dar al-Salam 3747) Yahya ibn Yahya narrated: he 
said: I read out to Malik; from Rabi ah ibn Abu ‘Abd al-Rahman; 
from Hanzalah ibn Qays; that he asked Rafi ibn Khadij about 
renting land. He said: ‘God’s Messenger (peace be upon him) 
prohibited renting land’. I said: “[Even] for gold and silver?” 
He said: “As for gold and silver, it is acceptable”.’ 
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[3466-116]. (Dar al-Salam 3748) Ishaq narrated: ‘Isa ibn Yünus 
reported; al-Awza' narrated; from Rabiah ibn Abi ‘Abd al- 
Rahman; Hanzalah ibn Qays al-Ansari narrated to me. He said: ʻI 
asked Rafi ibn Khadij about renting land for gold and silver. 
He said: “There is nothing wrong with it. During the Prophet’s 
lifetime, people used to rent land in return for what is 
produced on the edges and heads of streams and portions of 
produce. This part may be ruined and that part remained safe, 
or this remained safe and that ruined. This was the only type of 


rent people used at the time. Hence, the Prophet prohibited it. 
When it [i.e., the rent] is a specified and guaranteed sum, it is 
acceptable”.’ 
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[3467-117]. (Dar al-Salam 3749-3750) “Amr al-Nagid narrated: 
Sufyan ibn 'Uyaynah narrated; from Yahya ibn Said; from 
Hanzalah al-Zuraqgi; that he heard Rafi ibn Khadij say: ‘We 
owned the largest farm land among the Ansar, and we used to 
let land on condition that this piece is for us and that piece is 
for them. One piece may produce in plenty and one may not. 
[The Prophet] prohibited us, but as for renting for silver [i.e., 
money], he did not prohibit us’. 
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Abu al-Rabi narrated: Hammad narrated [H]. Also, Ibn al- 
Muthanna narrated; Yazid ibn Harün narrated; both from Yahya 
ibn Sa'1d; with the same chain of transmission: a similar text. 
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CHAPTER 20 


ON RENTING FARMLAND 


[3468-118]. (Dar al-Salam 3751) Yahya ibn Yahya narrated: “Abd 
al-Wahid ibn Ziyad reported [H]. Abu Bakr ibn Abi Shaybah 
narrated; “Alt ibn Mushir narrated; both from al-Shaybani; from 
‘Abdullah ibn al-Sa’ib. He said: ‘I asked ‘Abdullah ibn Ma gil 
about muzara ah. He said: “Thabit ibn al-Dahhak told me that 
*God's Messenger (peace be upon him) prohibited 
muzara ah ^" 

In Ibn Abi Shaybah's version: ‘He prohibited it’. He also said: 
‘I asked Ibn Ma qil, without naming him 'Abdullah'. 
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[3469-119]. (Dar al-Salam 3752) Ishaq ibn Mansür narrated: 
Yahya ibn Hammad reported; Abu ‘Awanah reported; from 


Sulayman al-Shaybani; from “Abdullah ibn al-Sa’ib. He said: ‘We 
visited Abdullah ibn Ma qil and asked him about muzara ah. 


He said: “Thabit claimed that God’s Messenger (peace be upon 
him) prohibited muzara ‘ah and permitted fixed rent. He said: it 
is acceptable”.’ 
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CHAPTER 21 


LAND FREELY GIVEN 


[3470-120]. (Dar al-Salam 3753) Yahya ibn Yahya narrated: 
Hammad ibn Zayd reported; from “Amr; that ‘Mujahid said to 
Tawus: “Let us go to Rafi ibn Khadij and hear from him the 
hadith he narrates from his father from the Prophet”. Tawüs 
rebuked him and said: “By God, had I known that God's 
Messenger (peace be upon him) prohibited it, I would not do 
it.” But it was narrated to me by someone who knows it better 
than they (meaning Ibn 'Abbas) that God's Messenger (peace 
be upon him) said: *For a person to give his land to his brother 
freely is better than to take a fixed rent for it”.’ 
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[3471-121]. (Dar al-Salam 3754-3755) Ibn Abi ‘Umar narrated: 
Sufyān narrated; from ‘Amr; and Tawüs's son; from Tawis, that he 


used to let land for a portion of its produce. “Amr said that he said 
to him: ‘Abu ‘Abd al-Rahman, you may wish not to make such 
mukhabarah arrangements. People claim that the Prophet 
(peace be upon him) prohibited mukhabarah'. He said: * Amr! 
The most knowledgeable of them (meaning Ibn 'Abbas) told me 
that the Prophet did not prohibit it, but said: “For any of you 
to give it [i.e., farmland] to his brother free of charge is better 
than to take fixed rent for it". 
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Ibn Abi Umar narrated: al-Thaqafi narrated; from Ayyūb [H]. 
Also, Abu Bakr ibn Abi Shaybah and Ishāq ibn Ibrāhīm narrated: 
all from Waki’; from Sufyān [H]. And, Muhammad ibn Rumh 
narrated; al-Layth reported; from Ibn Jurayj [H]. Further, “Ali ibn 
Hujr narrated to me; al-Fadl ibn Mūsā narrated; from Sharīk; from 
Shu bah; all of them from ‘Amr ibn Dinar; from Tāwūs; from Ibn 
‘Abbas; from the Prophet (peace be upon him): a similar text. 


Í Go S gil 5553 .& oil o6 coed] WIS Gas oul Gol WS 
S356 Oban oc RSI US leos Paal i Siula EREA 
QJ ede 559 C qux wil uf Cal GS) ina; 2 Se 


ale à ail gle il of EE yl od ail bE olan of sat 
9335 555 zelus 


[3472-122]. (Dar al-Salam 3756) 'Abd ibn Humayd and 
Muhammad ibn Rafi’ narrated to me: “Abd al-Razzaq ( Abd said: 
‘reported’ and Ibn Rafi said: ‘narrated’); Ma mar reported; from 
Ibn Tawüs; from his father; from Ibn “Abbas; that the Prophet 
(peace be upon him) said: *For any of you to give his land to his 
brother is better than to take such-and-such (meaning a fixed 
rent) for it’. 

Ibn “Abbas said: “This means the haql, which in the Ansar’s 
parlance means muhaqalah’. 
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[3473-123]. (Dar al-Salam 3757) “Abdullah ibn “Abd al-Rahman 
al-Darimi narrated: Abdullah ibn Jafar al-Raqqi reported; 
"Ubaydullah ibn ‘Amr narrated; from Zayd ibn Abi Unaysah; from 
‘Abd al-Malik ibn Zayd; from Tawüs; from Ibn “Abbas; from the 
Prophet (peace be upon him). He said: *Whoever has land, to give 
it freely to his brother is better for him'. 
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Text Explanation 


Imam al-Nawawi does not include any commentary on the hadiths in these 
chapters as they have been covered in the explanation of the hadiths included 
in Chapter 17 concerning the renting of agricultural land. 


SHARING 


AGRICUL- 
TURAL 
PRODUCE 


CHAPTER 1 


CULTIVATING THE LAND FOR A SHARE OF 
THE PRODUCE 


[3474-1]. (Dar al-Salam 3758) Ahmad ibn Hanbal and Zuhayr ibn 
Harb narrated (Zuhayr’s text):' both said: Yahya (who is al-Qattan) 
narrated; from "Ubaydullah; Nafi reported to me; from Ibn ‘Umar; 
that ‘God’s Messenger made a deal with the people of Khaybar, 
giving them half its produce of fruits and grains’. 
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[3475-2]. (Dar al-Salam 3759) ‘Alī ibn Hujr al-Sa di narrated to 
me: ‘Alī (who is Ibn Mushir) narrated; ‘Ubaydullah narrated; from 
Nafi'; from Ibn “Umar. He said: ‘God’s Messenger (peace be 
upon him) gave [the people of] Khaybar half of what it 
produces of fruits and crops. He used to give his wives one 
hundred wusqs every year: eighty wusqs of dates and twenty 
wusqs of barley. When ‘Umar was ruling, he divided [the land 
of] Khaybar and offered the Prophet's wives a choice: either to 
give them the land and water, or to guarantee the wusqs every 


year. They chose differently: some of them chose the land and 
water while others chose the wusqs every year. ‘A’ishah and 
Hafsah were among the ones choosing the land and water’. 
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[3476-3]. (Dar al-Salam 3760) Ibn Numayr narrated: my father 
narrated; 'Ubaydullah narrated; Nafi narrated to me; from 
‘Abdullah ibn “Umar; that ‘God’s Messenger (peace be upon 
him) made a deal with the people of Khaybar giving them half 
its produce of crops and fruits’. He narrated the hadith in a 
similar text to Ali ibn Mushir’s narration, but did not mention 
that ‘A’ishah and Hafsah were among the ones choosing the 
land and water. He said: “He gave the Prophet’s wives the 
choice to give them the land”, but did not mention the water.’ 
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[3477-4]. (Dar al-Salam 3761) Abu al-Tahir narrated to me:! 
"Abdullah ibn Wahb narrated; Usamah ibn Zayd al-Laythi reported 
to me; from Nafi'; from ‘Abdullah ibn “Umar. He said: ‘When 
Khaybar was taken over, the Jews requested God's Messenger 
to allow them to stay, and they would work the land for half its 
produce of fruits and crops. God's Messenger said: “I will let 
you stay on these terms for as long as we decide”.’ He added 
the hadith in similar terms to the hadith narrated by Ibn 
Numayr and Ibn Mushir from "Ubaydullah. He added to it: 
‘The one-half of the Khaybar produce was distributed to those 
who were entitled to shares of it, and God's Messenger (peace 
be upon him) took one-fifth of it.’ 
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[3478-5]. (Dar al-Salam 3762) Ibn Rumh narrated: al-Layth 
reported; from Muhammad ibn ‘Abd al-Rahman; from Nafi'; from 
‘Abdullah ibn “Umar; from God’s Messenger (peace be upon him); 
that ‘He gave the date farms and land of Khaybar to the Jews of 
Khaybar on conditions that they would cultivate it at their 
expense, and God’s Messenger would take half its produce’. 
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[3479-6]. (Dar al-Salam 3763) Muhammad ibn Rafi’ and Ishaq ibn 
Mansür narrated to me (Ibn Rafi ’s text):" both said: “Abd al- 
Razzaq narrated: Ibn Jurayj reported; Misa ibn ‘Uqbah narrated to 
me; from Nafi; from Ibn “Umar; that “Umar ibn al-Khattab 
removed the Jews and Christians from the Hijaz. When God's 
Messenger (peace be upon him) took over Khaybar, he wanted 
the Jews to depart then. As God's Messenger won the Battle of 
Khaybar, its land fell to God, His Messenger and the Muslims. 
Therefore, he wanted the Jews to leave it. The Jews appealed to 
him to let them stay in return for their cultivating the land and 
taking half its produce. God's Messenger said to them: *We let 
you stay on these conditions for as long as we wish". They 
stayed until ‘Umar ordered them to leave and go to Tayma'" 
and Aritha’.’ 
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Text Explanation 


These hadiths make clear that musaqah, which engages people to cultivate 
farm land for a share of its produce is permissible. This is the view of Malik, 
al-Thawri, al-Layth, al-Shafi 1, Ahmad, all scholars of Hadith and Fiqh, the 
Zahir scholars and the great majority of other scholars. Abu Hanifah said 
that it is not permissible. He explains these hadiths on the basis that Khaybar 
was taken over by force of arms and that its population became God's 
Messenger's slaves. Therefore, what he took was his and what he left them 
also belonged to him. The majority of scholars base their view on the 
apparent meaning of the hadiths in this chapter and that the Prophet said to 
the people of Khaybar: ‘I let you stay for as long as God will let you’. This is 
clear that they were not slaves. Qadi ‘Iyad said: 


Scholars differ concerning Khaybar: Was it taken over by force of 
arms, peaceful arrangements, or by the desertion of its people without 
combat? Or was some of it taken by force and some peacefully, and a 
portion of it was deserted? Or was it only partly peaceful and partly by 
force? This is the most accurate view. It is the view of Malik and those 


who concur with him, and it is stated by Ibn 'Uyaynah. Each of these 
views is based on a narrated text. According to a hadith narrated by 
Muslim [No. 3479] *When God's Messenger (peace be upon him) took 
over Khaybar, he wanted the Jews to leave the city. As God's 
Messenger won the Battle of Khaybar, its land fell to God, His 
Messenger and the Muslims'. This is evidence in support of the view 
that Khaybar was taken by force, because Muslims have a right to what 
is taken by force. Scholars who say that it was taken peacefully 
maintain that the peaceful arrangements stipulated that the land would 
belong to the Muslims, but God knows best. 


Scholars differ concerning which trees can be subject to musaqah 
arrangements. Dawid said that it applies only to date trees. Al-Shafi'1 said 
that it applies only to date and grape trees. Malik said it is applicable to all 
trees. This is another view of al-Shafi t. Dawüd considered it as a concession, 
and therefore he limited it to what is stated in the text. Al-Shafi has the 
same view as Dawud that it is a concession, but he says that grapes are 
treated in the same way as dates in most aspects. Malik, on the other hand, 
considers the reason for the permissibility is such that it is needed and serves 
people's interests. This is true of all trees; therefore, the ruling applies to 
them by analogy. But God knows best. 

The hadiths mention that the arrangements with the people of Khaybar 
gave them ‘half of its produce’. This shows that the arrangement should 
specify the share due to the party cultivating the land. It cannot be left 
unspecified, as in saying: ‘You shall have some of the produce’. Scholars 
who say that musaqah is permissible agree that it is acceptable on whatever 
the two parties agree, whether it is much or little. 

The hadiths also mention that the arrangement included whatever the land 
produced of ‘fruits and crops’. Al-Shafi 1 and those who agree with him, who 
are in fact the majority of scholars, consider this as evidence in support of the 
permissibility of muzara' ah as an addition to musaqah, but they do not 
consider muzāra ah permissible on its own. Thus the owner makes a deal 


with the worker: the deal is one of musaqah for dates and muzara‘ah for the 
land produce, as took place in Khaybar. Malik said that muzara ah is not 
permissible in any case, except for what is on the land in between the trees. 
Abu Hanifah and Zufar said that both muzara ah and musaqah are invalid, 
whether together or separate, and if a deal is made for either, it is invalidated. 
By contrast Ibn Abi Layla, Abu Yüsuf, Muhammad and all Kufi scholars, as 
well as scholars combining Fiqh and Hadith, Ahmad, Ibn Khuzaymah, Ibn 
Shurayh and others said that muzara'ah and musaqah are permissible 
together, and each is permissible on its own. This is the view of choice, 
clearly apparent on the basis of the hadiths concerning Khaybar. The claim 
that muzara ah was a follow up to musaqah at Khaybar is incorrect. In fact, it 
was made independently. Moreover, the essence of musaqah which makes it 
permissible is also present in muzara ah, and it is analogous with qirad 
which is partnership where one partner provides capital and the other uses it 
in trade, which is unanimously agreed to be permissible. Qirad is similar to 
muzara ah in every respect Moreover, Muslims in all provinces and 
generations continue to use muzdra‘ah. The hadiths that mentioned earlier 
prohibiting mukhabarah have already been explained. They are taken to refer 
to an agreement stipulating that each partner has a particular area of the land. 
Ibn Khuzaymah wrote a book explaining the permissibility of muzara ah and 
provided extensive details. He also discusses the hadiths mentioning its 
prohibition, and God knows best. 

The Prophet (peace be upon him) said to the Jews of Khaybar: *We let 
you stay on these conditions for as long as we wish’. In the version in al- 
Muwatta’: ‘T let you stay on for as long as God lets you stay’. Scholars said 
that this refers to the duration of the agreement. It means that we let you stay 
in Khaybar for as long as we wish then we may require you to leave. The 
Prophet (peace be upon him) intended to remove the unbelievers from 
Arabia, as he ordered towards the end of his life, and as indicated in this and 
other hadiths. 


Scholars of the Zahiri School take this as evidence permitting making a 


musaqah agreement for an undefined period, but the majority of scholars say 
that it is only permissible for a specified period in the same way as a rent 
agreement, understanding the hadith as we have already explained. Another 
suggestion is that this was permitted in the early years of Islam and to the 
Prophet in particular. Another suggestion says that the condition means that 
the Muslims had the right to remove the Jews when the agreed period had 
lapsed, and that a period was actually stated. Thus, the purpose is to make 
clear that musaqah is not a permanent contract such as a sale or marriage; it is 
time related and it ends when the time specified is over. In the case of 
Khaybar, the Muslims had the right to choose either to make another 
agreement or to order the Jews to leave. Abu Thawr said that if the two 
parties left the duration of the musaqah agreement unspecified, it means that 
it is made for one year, but God knows best. 

Hadith No. 3478 states that the musaqah arrangement with the Jews of 
Khaybar stated that the Jews *would cultivate it at their expense'. This 
condition explains the duties of the worker cultivating the land. He should 
provide whatever is needed to maintain and improve the fruits that give an 
annual yield, such as irrigation, keeping water sources clean, taking care of 
an area around trees, tree treatment, removal of weeds and dead branches, 
picking up and looking after the fruits and whatever else is needed. On the 
other hand, what is required for maintaining the land itself, such as building 
walls or fences and digging water courses, etc. is the responsibility of the 
owner, but God knows best. 

Hadith No. 3475 mentions that the Prophet ‘used to give his wives one 
hundred wusqs every year: eighty wusqs of dates and twenty wusqs of 
barley'. Scholars say this shows that the land used for ordinary crops in 
Khaybar was smaller than what was kept for trees. 

These hadiths provide evidence in support of the view of al-Shafi 1 and 
other scholars that land that is taken over by force is divided among the 
soldiers of the army that fights its battle, in the same way as movable war 
gains are distributed. Essentially, there is no disagreement about the division 


of movable war gains. Al-Shafi T's view is based on the fact that the Prophet 
divided the land of Khaybar among the army. Malik and his followers said 
that the Muslim ruler makes it the property of the Muslim community, as 
"Umar did with the land of Iraq. Abu Hanifah and Kufi scholars said that the 
Muslim ruler decides whether to divide it or to let its original owners 
continue to hold it against a tax he imposes on it, and it becomes their 
property like the land taken over peacefully. 

Hadith No. 3477 says: “The one-half of the Khaybar produce was 
distributed to those who were entitled to shares of it, and God’s Messenger 
(peace be upon him) took one-fifth of it’. This is clear evidence that Khaybar 
was taken by force, because the shares were due to the victorious soldiers. 

‘The Prophet took one-fifth’? means that he divided it among those 
entitled to it. These are five categories mentioned in the verse that says: 
‘Know that one-fifth of whatever booty you may acquire in war is for God 
and the Messenger, and for the near of kin, the orphans, the needy and the 
traveller in need’. (8: 41) The Prophet’s own share is one-fifth of this one- 
fifth," and he gave the rest to those four categories mentioned in the verse. 

It should be clear that this agreement with the people of Khaybar was 
made with full agreement from the fighters and those who were entitled to 
shares of the war gains. They divided the war gains among them and each 
one became entitled to a specified share. 

Hadith No. 3475 mentions: ‘When ‘Umar was ruling, he divided [the land 
of] Khaybar’. This refers to what ‘Umar did when he turned the Jews away 
from Khaybar. He divided the same land and gave it to the ones entitled to 
shares of it. ‘Umar removed the Jews to Tayma’ and Ariha'. These are two 
towns in the north of the Arabian Peninsula. This is evidence that when the 
Prophet mentioned the need to remove the Jews and Christians from Arabia, 
he meant that they should not stay in certain parts of the Arabian Peninsula, 
particularly Hijaz. These two towns are in Arabia but not in Hijaz, but God 
knows best. 


Gs 


Related by al-Bukhari, 2329; Abu Dawid, 3408; al-Tirmidhi, 1383; Ibn Majah, 2467. 
Related by Abu Dawid, 3008. 


i. Related by Abu Dawid, 3409; al-Nasa'1, 3939 and 3940. 


Related by al-Bukhari, 2338 and 3152. 

This makes the Prophet's share of war gains 496 of the total, because four-fifths, i.e., 8096, are 
divided among the army, while one-fifth or 2096 is given to the five categories mentioned in the 
verse. The Prophet was one of these five categories making him entitled to 496. 


CHAPTER 2 


PLANTING TREES AND CROPS 


[3480-7]. (Dar al-Salam 3764) Ibn Numayr narrated: my father 
narrated; Abd al-Malik narrated; from ‘Ata’; from Jabir. He said 
that ‘God’s Messenger (peace be upon him) said: “When a 
Muslim plants something, then whatever is eaten of it is 
credited to him as charity [i.e., sadaqah]; whatever is stolen 
from it is credited to him as charity; whatever wild animals eat 
of it is credited to him as charity; whatever birds eat of it is 
credited to him as charity; and whatever is taken by anyone is 
credited to him as charity”.’ 
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[3481-8]. (Dar al-Salam 3765) Qutaybah ibn Sa‘id narrated: Layth 
narrated [H]. Muhammad ibn Rumh narrated; al-Layth reported; 
from Abu al-Zubayr; from Jabir; that the Prophet (peace be upon 
him) visited Umm Mubashshir of the Ansar on her date farm. ‘He 
asked her: “Who planted these date trees: a Muslim or an 


unbeliever?” She said: “it is a Muslim”. He said: “Whatever 
tree or plant a Muslim plants and then a human being, an 
animal or whatever eats of it, it will be credited to him as 
charity [i.e., sadaqah]”’.’ 
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[3482-9]. (Dar al-Salam 3766) Muhammad ibn Hatim and Ibn Abi 
Khalaf narrated to me: both said: Rawh narrated; Ibn Jurayj 
narrated; Abu al-Zubayr reported to me; that he heard Jabir ibn 
‘Abdullah say: ‘I heard God’s Messenger (peace be upon him) 
say: “Whatever a Muslim plants of trees or other plants and 
then an animal or a bird or some other eats of it, he will earn 
reward for it”.’ 
Ibn Abi Khalaf said: ‘some other bird’. 
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[3483-10]. (Dar al-Salam 3767) Ahmad ibn Sa'id ibn Ibrahim 
narrated: Rawh ibn ‘Ubadah narrated; Zakariyya’ ibn Ishaq 
narrated; “Amr ibn Dinar reported to me; that he heard Jabir ibn 
‘Abdullah say: “The Prophet (peace be upon him) visited Umm 
Ma bad on her orchard. He said: “Umm Ma bad, who planted 
these date trees: a Muslim or an unbeliever?” She said: “A 
Muslim”. He said: “When a Muslim plants something and a 
person, an animal or a bird eats of it, it counts as charity until 
the Day of Judgement”.’ 
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[000-11]. (Dar al-Salam 3768) Abu Bakr ibn Abi Shaybah 
narrated: Hafs ibn Ghiyath narrated [H]. Also, Abu Kurayb and 
Ishaq ibn Ibrahim narrated; both from Abu Mu awiyah [H]. And, 
‘Amr al-Naqid narrated; “Ammar ibn Muhammad narrated [H]. 
Further, Abu Bakr ibn Abi Shaybah narrated; Ibn Fudayl narrated; 
all these from al-A'mash; from Jabir. In Amr's narration from 
‘Ammar and in Abu Kurayb’s narration from Abu Mu awiyah; 
both add: ‘from Umm Mubashshir’. In Ibn Fudayl’s narration: 
‘from Zayd ibn Harithah’s wife’. In Ishaq’s narration from Abu 
Mu ‘awiyah, he said: ‘He might have said: from Umm Mubashshir, 


from the Prophet (peace be upon him), and he might not have said 
it. All of them said: from the Prophet (peace be upon him): a 
similar text to the narration of ‘Ata’, Abu al-Zubayr and Amr 
ibn Dinar. 
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[3484-12]. (Dar al-Salam 3769) Yahya ibn Yahya, Qutaybah ibn 
Said and Muhammad ibn ‘Ubayd al-Ghubari narrated (Yahya's 
text): Abu Awanah (Yahya said: ‘reported’ and the other two said: 
‘narrated’); from Qatadah; from Anas. He said that God's 
Messenger (peace be upon him) said: ‘If any Muslim plants a tree 
or some other plant and any bird, human or animal eats of it, it 
will be credited to him as charity.’ 
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[3485-13]. (Dar al-Salam 3770) “Abd ibn Humayd narrated: 
Muslim ibn Ibrahim narrated; Aban ibn Yazid narrated; Qatadah 
narrated; Anas ibn Malik narrated; that ‘The Prophet entered a 
date farm belonging to Umm Mubashshir, an Ansari woman. 
God's Messenger asked: *Who planted these date trees: a 
Muslim or an unbeliever?” They said: “a Muslim..." adding a 
similar text. 
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Text Explanation 


These hadiths speak of the importance and the benefit of planting, and that 
the reward earned by people who plant continues as long as the plants, crops 
and whatever they yield continue, until the Day of Judgement. Scholars differ 
as to which earnings are best. Some say: trade; others say: handicrafts; and 
others still say: farming, which is the correct view. I explain this in detail 
towards the end of the chapter on food in my book Sharh al-Muhadhdhab. 
These hadiths also make clear that reward in the life to come is granted 
only to Muslims, and that a person is rewarded for what is stolen of his 
property and what is ruined by an animal or a bird or some other creature. 


Hadith No. 3481, which is narrated by al-Layth, the narration says: ‘from 
Abu al-Zubayr; from Jabir; that the Prophet (peace be upon him) visited 
Umm Mubashshir of the Ansar on her date farm’. This is how it is recorded 
in most manuscripts: ‘he visited Umm Mubashshir’. In some it reads: ‘He 
visited Umm Ma bad or Umm Mubashshir’. Scholars said: What is known 
concerning al-Layth's narration is that she was Umm Mubashshir, without 
doubt. In other people's narrations, the name is given as Umm Ma bad, as it 
occurs in hadith No. 3483. She is also referred to as Umm Bashir. This means 
that she was variably called Umm Mubashshir, Umm Ma bad and Umm 
Bashir. It is also said that she was called al-Khulaydah, but this is not 
confirmed. She was married to Zayd ibn Harithah. She embraced Islam and 
pledged allegiance to the Prophet. 


Transmission 


The chain of transmission of hadith No. 3483 is as follows: ‘Ahmad ibn Sa‘id 
ibn Ibrahim narrated: Rawh ibn 'Ubadah narrated; Zakariyya’ ibn Ishaq 
narrated; “Amr ibn Dinar reported to me’. Abu Mas‘tid al-Dimashqi said: 
‘This is how it occurs in the manuscripts of Muslim’s Sahih in this hadith, 
mentioning “Amr ibn Dinar, while the hadith is better known as ‘Abu al- 
Zubayr from Jabir’. 

In the other narrations of the same hadith, the following occurs: ‘from al- 
A'mash; from Jabir. In “Amr’s narration from “Ammar and in Abu Kurayb's 
narration from Abu Mu ‘awiyah; both add: from Umm Mubashshir’. In some 
copies of Muslim's Sahih, it occurs as ‘in Abu Bakr's narration’ and in some 
as ‘in Abu Kurayb'. Qadi ‘Iyad said that some scholars say that the correct 
name is Abu Kurayb because the chain of transmission begins with ‘Abu 
Bakr ibn Abi Shaybah from Hafs ibn Ghiyath', followed by Abu Kurayb and 
Ishaq ibn Ibrahim, from Abu Mu àwiyah'. This means that the one who 
narrates from Abu Mu àwiyah is Abu Kurayb, not Abu Bakr. This is very 
clear, but God knows best. 


Gs 


i. Related by al-Bukhari, 2320 and 6012; al-Tirmidhi, 1382. 


CHAPTER 3 


FOREGOING WHAT IS STRICKEN BY 
CALAMITY 


[3486-14]. (Dar al-Salam 3771-3772) Abu al-Tahir narrated to 
me: Ibn Wahb reported; from Ibn Jurayj; that Abu al-Zubayr 
reported to him; from Jabir ibn "Abdullah; that God's Messenger 
(peace be upon him) said: ‘If you sell your brother fruits’. [H]. 
Also, Muhammad ibn ‘“Abbad narrated; Abu Damrah narrated; 
from Ibn Jurayj; from Abu al-Zubayr; that he heard Jabir ibn 
‘Abdullah say; that ‘God’s Messenger (peace be upon him) said: 
“If you sell some fruits to your brother and then it was struck 
by calamity, it is not lawful for you to take anything from him. 
How can you take your brother’s money without any right?”.’ 
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Hasan al-Hulwani narrated: Abu ‘Asim narrated; from Ibn Jurayj; 
with the same chain of transmission: the same text. 
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[3487-15]. (Dar al-Salam 3773) Yahya ibn Ayyüb, Qutaybah and 
‘Ali ibn Hujr narrated:" they said: Ismail ibn Ja far narrated; from 
Humayd; from Anas; that “The Prophet prohibited the sale of the 
fruits of date trees until they have brightened. We asked Anas: 
“What is brightening?” He said: “They become reddish or 
yellowish. Consider, if God prevents the growth of the fruit, 
what right do you have to take your brother’s money?”.’ 
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[3488-000]. (Dar al-Salam 3774) Abu al-Tahir narrated to me:!! 
Ibn Wahb reported; Malik reported to me; from Humayd al-Tawil; 
from Anas ibn Malik; that *God's Messenger (peace be upon 
him) prohibited the sale of fruit until it brightens. They asked: 
“What does brightening mean?" He said: “It becomes 
reddish”. He said: “If God prevents the growth of the fruit, 
what right do you have to take your brother’s money?”.’ 
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[3489-16]. (Dar al-Salam 3775) Muhammad ibn 'Abbad narrated 
to me: Abd al- Aziz ibn Muhammad narrated; from Humayd; from 
Anas; that the Prophet (peace be upon him) said: *If God does not 
let it grow, what right do any of you have to take his brother's 
money?" 
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[3490—17]. (Dar al-Salam 3776) Bishr ibn al-Hakam, Ibrahim ibn 
Dinar and ‘Abd al-Jabbar ibn al- Ala narrated (Bishr's text):" they 
said: Sufyan ibn "Uyaynah narrated; from Humayd al-A raj; from 
Sulayman ibn 'Atiq; from Jabir; that ‘God’s Messenger (peace be 
upon him) ordered foregoing [what is ruined by] calamities’. 

Abu Ishaq (who is Muslim’s disciple) said: “Abd al-Rahman 
ibn Bishr narrated to us from Sufyan: the same. 
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Text Explanation 


These hadiths speak about a deal for fruits which are then ruined by some 
calamity. Another hadith, No. 3491, narrated by Abu Sa‘id al-Khudri says: 
‘During the Prophet’s lifetime, a man endured a loss affecting fruits which he 
had bought, and his debts were heavy. God’s Messenger said: “Give him of 
your charity”. People gave him what they could, but this was not enough to 
settle all his debts. God’s Messenger said to his creditors: “Take whatever 
you find [with him]. You have nothing to claim other than that”.’ 

Scholars hold different views concerning fruits sold after their quality has 
been confirmed, and the seller hands them over to the buyer by giving him 
access to what he has bought. Then the fruits were ruined by some natural 
calamity, before it was time to pick them up. Who is the carer of the fruit: the 
seller or the buyer? Al-Shafi says in the more correct of his two views: the 
fruits are under the buyer’s care, and it is not obligatory, but desirable, to 
forego what is ruined by the calamity. This is also the view of Abu Hanifah, 
al-Layth ibn Sa' d and others. In his older view, al-Shafi 1 and other scholars 
say: the fruits are under the seller’s care and what is ruined must be foregone. 
Malik said that if what is ruined is less than one-third of the deal, it is not 
obligatory to forego the calamity, but if it amounts to one-third or more, it 
must be foregone as it is under the seller’s care. 

Those who say that it must be foregone base their argument on the hadith 
that says that the Prophet ‘ordered foregoing what is ruined by calamity’, and 
that he said: ‘It is not permissible for you to take anything from him’. 
Moreover, it is akin to what is left in the seller’s possession, considering that 
he is responsible for its irrigation. Therefore, it is in a similar situation to 
what is ruined before being handed over. Scholars who maintain that it is not 
obligatory to forego what is ruined by calamity base their argument on hadith 
No. 3491 which speaks of the man who bought fruits and his debts were 
heavy. The Prophet urged his Companions to give him their charity and pay it 
to his creditors. These scholars argue that had what is ruined by calamity 
been foregone, there would be no need for giving the man any charity. They 


understand the order to forego what is ruined by calamity as one of 
desirability, or that it applies to what was sold before its quality has been 
ascertained. Such hints are included in the hadiths mentioned. 

Scholars sharing the first view explain the mention in hadith No. 3491 
that the man’s debt became heavy, etc. They say that it is probable that the 
fruits in this case were ruined after they were due to be picked up, and that 
the buyer slackened, leaving them on the trees. As such, they were under his 
care and responsibility. Hence, the Prophet tells his creditors at the end of the 
hadith that they had nothing more than what he actually had. Had it been 
right that what is ruined by calamity is not foregone, the creditors would be 
entitled to demand the rest of what was owed to them. The other scholars 
respond to this argument saying that it means that the creditors could not 
demand more than the debtor had at the time, because he was insolvent. As 
such, he was entitled to be given grace, until his circumstances improved, but 
God knows best. 

Hadith No. 3491 encourages cooperation in righteousness, helping the 
one in need and debtors. It also urges people to give charity to the one in 
debt. It is clear that it is not permissible to demand a person who is insolvent 
to repay his debt; nor is it permissible to stay close to him, or to imprison 
him. This is stated by al-Shafi' 1, Malik and the majority of scholars. It is 
reported that Ibn Shurayh said he may be imprisoned until he has repaid his 
debt, even though his insolvency is confirmed. A report suggests that Abu 
Hanifah approved of keeping constant watch on the insolvent. The hadith 
shows that all the property of a bankrupt debtor is given to his creditors, if it 
does not repay them in full. Nothing is left to the bankrupt except his clothes 
and similar items. It was said that this bankrupt person was Mu ‘adh ibn Jabal, 
a learned Companion of the Prophet. 


Transmission 


Hadith No. 3489 goes as follows: ‘Muhammad ibn ‘Abbad narrated to me: 
‘Abd al- Aziz ibn Muhammad narrated; from Humayd; from Anas; that the 


Prophet (peace be upon him) said: “If God does not let it grow, what right 
does any of you have to take his brother’s money?” Al-Daraqutni said: This 
is an error by Muhammad ibn ‘Abbad or by ‘Abd al- Aziz if he narrated it to 
Muhammad ibn ‘Abbad. We know that Ibrahim ibn Hamzah listened to ‘Abd 
al- Aziz narrating it separately, making clear that it is Anas’s statement, 
which is right. It is not the Prophet’s statement. Thus, Muhammad ibn 
"Abbad drops what the Prophet had said and narrated Anas’s words, 
attributing them to the Prophet, which is wrong. 

At the end of hadith No. 3490, we have the following ‘Abu Ishaq (who is 
Muslim’s disciple) said: “Abd al-Rahman ibn Bishr narrated to us from 
Sufyan: the same’. Abu Ishaq is Ibrahim ibn Muhammad ibn Sufyan who 
narrated Muslim’s Sahih from Muslim. What is meant here is that he added a 
chain of transmission with one narrator short. As such, he becomes in the 
same degree as Muslim, his teacher, with only one man between him and 
Sufyan ibn 'Uyaynah, but God knows best. 


i. Related by Abu Dawid, 3470; al-Nasa’1, 4540 and 4541; Ibn Majah, 2219. 
ii. Related by al-Bukhari, 2208. 

iii. Related by al-Bukhari, 2198, 1488; al-Nasa’1, 4539. 

iv. Related by Abu Dawid in a longer version, 3374; al-Nasa"1, 4542. 


CHAPTER 4 


THE DESIRABILITY OF REDUCTION OF 
DEBTS 


[3491-18]. (Dar al-Salam 3777-3778) Qutaybah ibn Said 
narrated:' Layth narrated; from Bukayr; from ‘Iyad ibn ‘Abdullah; 
from Abu Said al-Khudri. He said: ‘During the Prophet's 
lifetime, a man endured a loss affecting fruits which he had 
bought, and his debts were heavy. God’s Messenger said: “Give 
him of your charity”. People gave him what they could, but this 
was not enough to settle all his debts. God’s Messenger said to 
his creditors: “Take whatever you find [with him]. You have 
nothing to claim other than that”.’ 
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Yunus ibn ‘Abd al- Ala’ narrated to me: “Abdullah ibn Wahb 


reported; “Amr ibn al-Harith narrated to me; from Bukayr ibn al- 
Ashajj; with the same chain of transmission: the same text. 
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[3492-19]. (Dar al-Salam 3779) More than one of our scholars 
narrated to me:" Ismail ibn Abi Uways narrated; my brother 
narrated to me; from Sulayman (who is Ibn Bilal); from Yahya ibn 
Sa‘id; from Abu al-Rijal Muhammad ibn ‘Abd al-Rahman; that his 
mother, ‘Amrah bint ‘Abd al-Rahmaan said: I heard ‘A’ishah say: 
‘God’s Messenger (peace be upon him) heard the voices of 
disputants at the door speaking aloud. One of them was 
requesting the other to reduce his demand and requesting his 
kindness regarding something. The other was saying: “By God, 
I shall not do”. God’s Messenger went out to them and said: 
“Where is this person who swears to God that he will not do a 
kindness?” The man said: “It is I, Messenger of God. He may 
have whatever he prefers”.’ 
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[3493-20]. (Dar al-Salam 3780) Harmalah ibn Yahya narrated:'! 
‘Abdullah ibn Wahb reported; Yünus reported to me; from Ibn 
Shihab; Abdullah ibn Ka b ibn Malik narrated to me. He told him 
about his father, that ‘during the Prophet’s life time, he claimed 
in the mosque the repayment of a debt owed to him by Ibn Abi 
Hadrad. Their voices were raised, and God’s Messenger heard 
them while he was at home. He came out to them, lifting the 
curtain of his apartment. He called out to Ka’b ibn Malik, 
saying: “Ya Ka b". [Ka b] said: “Yes, Messenger of God!” The 
Prophet signalled to him to waive half of his loan. Ka b said: *I 
do, Messenger of God". The Prophet said [to the other man]: 
“Go and pay him". 
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[3494-21]. (Dar al-Salam 3781) Ishaq ibn Ibrahim narrated: 
"Uthman ibn “Umar reported; Yunus reported; from al-Zuhri; from 
‘Abdullah ibn Ka b ibn Malik; that Ka b ibn Malik told him that 


‘He sought the repayment of a debt owed to him by Ibn Abi 
Hadrad...’ the same text as Ibn Wahb’s narration. 
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[3495-000].'" Muslim said: And, al-Layth ibn Sa‘d narrated: Ja far 
ibn Rabi ah narrated to me; from ‘Abd al-Rahman ibn Hurmuz; 
from “Abdullah ibn Ka b ibn Malik; from Ka b ibn Malik that ‘He 
was owed some money by Abdullah ibn Abi Hadrad al-Aslami. 
He met him and stayed close to him. They disputed and their 
voices were raised. God's Messenger passed by them and said: 
*Ya Ka b", pointing with his hand, as if he meant half. [Ka b] 
took one half of what he was owed and wrote off one half.’ 
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Text Explanation 


Hadith No. 3492 mentions: ‘One of them was requesting the other to reduce 
his demand and requesting his kindness regarding something’. This means 


that he requested him to reduce his loan and be kind in demanding 
repayment. The hadith shows that it is not wrong to seek this, provided that 
this does not lead to importuning, self-degradation or harming the other 
person, etc. but is rather needed out of necessity, but God knows best. 

In the same hadith, the Prophet says to the disputants: ‘Where is this 
person who swears to God that he will not do a kindness? The man said: “It is 
I, Messenger of God: he may have whatever he prefers”. This clearly 
indicates that it is reprehensible to swear not to do a good thing, and it is right 
to censure such an act. It is recommended that whoever swears not to do 
some good thing to break his oath, atone for it and do the good thing. The 
hadith also shows that it is acceptable to intercede with those who are 
demanding their rights and to accept such intercession if it encourages 
something good. The hadith further shows that it is good to reconcile 
disputants, intercede kindly between them, accept requests that do not 
involve disobedience of God, and the permissibility of using a signal to 
express one’s request as the Prophet pointed with his hand to Ka b to reduce 
his loan by half, but God knows best. 


Transmission 


The chain of transmission of hadith No. 3492 begins as follows: ‘More than 
one of our scholars narrated to me'. A number of Hadith scholars said that 
this is one of the twelve hadiths with ‘stopped’ or maqtü' chains of 
transmission in Muslim's Sahih. We explained this in the Notes in our 
Introduction to this commentary. Muslim does not specify from whom he 
heard this hadith. Qadi ‘Iyad said: ‘If a narrator says, “more than one, or the 
reliable one, or some of our scholars narrated to me", the hadith does not fall 
under the categories of stopped, incomplete or problematic. It comes under 
“narration from an unspecified one”.’ What Qadi ‘Iyad says is right. 
However, no matter how such a hadith is classified, its text remains 
unacceptable as evidence if it is not confirmed through another route. This 
particular hadith is also confirmed, as al-Bukhari relates it in his Sahih as 


— 


narrated by Ismail ibn Abi Uways. Perhaps by saying, ‘more than one’, 
Muslim meant al-Bukhari and others. Muslim narrates from Isma 1l directly 
in the Book of Pilgrimage and towards the end of the Book of Jihad. Muslim 
also narrates from Ahmad ibn Yüsuf al-Azdi from Ismail in the Book of 
Mutual Self-Cursing and in the Book of Merits, but God knows best. 

The chain of transmission of hadith No. 3495 says: ‘Muslim said: And, 
al-Layth ibn Sa'd narrated: Ja far ibn Rabi ah narrated to me. This is one of 
the ‘stopped’ hadiths in Muslim's Sahih. A similar one with the same chain 
of transmission is included in the chapters on tayammum, or dry ablution. 
The hadith mentioned here has a complete chain of transmission from al- 
Layth, as it is related by al-Bukhari in his Sahih: ‘from Yahya ibn Bukayr, 
from al-Layth, from Ja far ibn Rabr ah' and the rest of its chain mentioned 
here. It is also related by al-Nasa'i ‘from al-Rabr ibn Sulayman, from 
Shu ayb ibn al-Layth, from his father, from Ja far ibn Rabi ah’. 


i. Related by Abu Dawid, 3469; al-Tirmidhi, 655; al-Nasa'1, 4543 and 4692; Ibn Majah, 2356. 

ii. Related by al-Bukhari, 2705. 

iii. Related by al-Bukhari, 457, 471, 2418, 2424, 2706 and 2710; Abu Dawid, 3595; al-Nasa'1, 5423 
and 5429; Ibn Majah, 2429. 

iv. In Dar al-Salam's edition, this hadith is attached to the one before it. 


CHAPTER 5 


RECLAIMING GOODS SOLD TOA 
BANKRUPT 


[3496-22]. (Dar al-Salam 3782) Ahmad ibn ‘Abdullah ibn Yünus 
narrated:' Zuhayr ibn Harb narrated; Yahya ibn Sa‘id narrated; Abu 
Bakr ibn Muhammad ibn “Amr ibn Hazm reported to me; that 
‘Umar ibn ‘Abd al- Aziz reported to him; that Abu Bakr ibn “Abd 
al-Rahman ibn al-Harith ibn Hisham reported to him that he heard 
Abu Hurayrah say: ‘God’s Messenger (peace be upon him) said, 
(Or, I heard God’s Messenger say): “Whoever finds his exact 
property with someone (or with a person) who has become 
bankrupt, has more claim to it than anyone else”.’ 
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[3497-000]. (Dar al-Salam 3783) Yahya ibn Yahya narrated: 


Hushaym reported [H]. Also, Qutaybah ibn Sa'id and Muhammad 
ibn Rumh narrated; all from al-Layth ibn Sa'd [H]. And, Abu al- 


Rabi and Yahya ibn Habib al-Harithi narrated; both said: Hammad 
(meaning Ibn Zayd) narrated [H]. Further, Abu Bakr ibn Abi 
Shaybah narrated; Sufyan ibn ‘Uyaynah narrated [H]. Also, 
Muhammad ibn al-Muthanna narrated; ‘Abd al-Wahhab, Yahya ibn 
Said and Hafs ibn Ghiyath narrated; all of these from Yahya ibn 
Said; with the same chain of transmission: the same meaning as 
Zuhayr’s narration. 

Only Ibn Rumh said in his narration: ‘Whatever person is 
made bankrupt...’. 
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[3498-23]. (Dar al-Salam 3784) Ibn Abi ‘Umar narrated: Hisham 
ibn Sulayman (who is Ibn ‘Ikrimah ibn Khalid al-Makhzimi) 
narrated; from Ibn Jurayj; Ibn Abi Husayn narrated to me; that Abu 
Bakr ibn Muhammad ibn ‘Amr ibn Hazm reported to him; that 
‘Umar ibn ‘Abd al- Aziz narrated to him; from the hadiths narrated 
by Abu Bakr ibn ‘Abd al-Rahman; from Abu Hurayrah’s 
narrations; from the Prophet (peace be upon him) concerning a 
person who has become penniless and the article [sold to him] 


is found with him intact, then ‘it belongs to its owner who sold 
it’. 
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[3499-24]. (Dar al-Salam 3785-3786) Muhammad ibn al- 
Muthanna narrated: Muhammad ibn Jafar and “Abd al-Rahman 
ibn Mahdi narrated; both said: Shu bah narrated; from Qatadah; 
from al-Nadr ibn Anas; from Bashir ibn Nahik; from Abu 
Hurayrah; from the Prophet (peace be upon him). He said: ‘If a 
man has become bankrupt and someone finds with him his 
property itself, he has more right to it’. 


290 2B — 9 


Gi aIl Leg às QU Soke WIS Sal oi Xexe WIS 
Q3 ald GE quail o? pl YS (8308 GE Ajay WAS V sapo 
Bb :JI8 pling ale atl ole Ul Ge 855 Gl GE agi 

«& (85 995 «x1 Aelia JS5)1 3559 IS 5! Gull 


Zuhayr ibn Harb narrated to me: Ismail ibn Ibrahim narrated; 
Said narrated [H]. Also, Zuhayr ibn Harb again narrated to me; 
Mu adh ibn Hisham narrated; my father narrated; both from 
Qatadah; with the same chain of transmission: the same text, but 


both said: ‘He has more right to it than other creditors’. 
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[3500-25]. (Dar al-Salam 3787) Muhammad ibn Ahmad ibn Abi 
Salamah al-Khuza'i (Hajjaj said: Mansür ibn Salamah) narrated; 
Sulayman ibn Bilal reported; from Khuthaym ibn ‘Irak; from his 
father; from Abu Hurayrah; that God’s Messenger (peace be upon 
him) said: ‘If a person becomes bankrupt and another person 
finds with him his own article, itself, he has more right to it.’ 
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Text Explanation 


Scholars hold different views concerning a person who buys some goods, 
then becomes bankrupt or dies without having paid for such goods and does 
not have the money to pay for them, with the goods remaining in the same 
condition. Al-Shafit and a number of scholars say that the seller has a 


choice: he may leave it and compete with other creditors for its price, or he 
may reclaim in both cases of bankruptcy and death. Abu Hanifah said: ‘he 
cannot go back on the sale and reclaim the goods; he must compete with 
other creditors.’ Malik said that the seller may reclaim the goods in the case 
of bankruptcy and should compete with creditors in the case of the buyer’s 
death. 

Al-Shafi I bases his view on these hadiths and also in the case of death he 
cites a hadith related in Abu Dawüd's Sunan and other anthologies. Abu 
Hanifah gives some weak interpretations that cannot stand. He cites some 
report attributed to “Ali and Ibn Mas üd, but it is not confirmed to have been 
said by either. 


Transmission 


The chain of transmission of hadith No. 3496 runs as follows: ‘Ahmad ibn 
‘Abdullah ibn Yünus narrated: Zuhayr ibn Harb narrated; Yahya ibn Said 
narrated; Abu Bakr ibn Muhammad ibn ‘Amr ibn Hazm reported to me; that 
‘Umar ibn ‘Abd al- Aziz reported to him; that Abu Bakr ibn “Abd al-Rahman 
ibn al-Harith ibn Hisham reported to him that he heard Abu Hurayrah say’. 
This chain of transmission includes four narrators who belonged to the tabi in 
generation, reporting from each other. These are Yahya ibn Sa id al-Ansari, 
Abu Bakr ibn Muhammad ibn ‘Amr, Umar ibn ‘Abd al- Aziz and Abu Bakr 
ibn “Abd al-Rahman. We pointed out similar examples before. 

Hadith No. 3499 has several chains of transmission. The first is as 
follows: ‘Muhammad ibn al-Muthanna narrated: Muhammad ibn Ja far and 
‘Abd al-Rahman ibn Mahdi narrated; both said: Shu bah narrated; from 
Qatadah; from al-Nadr ibn Anas...’. The second chain states: ‘Zuhayr ibn 
Harb narrated to me: Ismail ibn Ibrahim narrated; Sa'1id narrated’. This is 
how it occurs in all manuscripts in our areas: the first chain mentions 
Shu bah, who is Shu bah ibn al-Hajjaj, and the second mentions Said, who is 
Sa'id ibn Abi 'Arübah. Qadi ‘Iyad mentions this second version as narrated 
by al-Juliidi, then says: ‘In Ibn Mahan’s narration, the name occurs as 


Shu bah, but the first is the correct one’. 

The chain of transmission of hadith No. 3500 goes as follows: 
‘Muhammad ibn Ahmad ibn Abi Khalaf and Hajjaj ibn al-Sha ‘ir narrated to 
me: both said: Abu Salamah al-Khuza 1 (Hajjaj said: Mansür ibn Salamah) 
narrated; Sulayman ibn Bilal reported'. This is how it occurs in most copies 
in our areas and their checked originals, stating: ‘Hajjaj said: Mansur ibn 
Salamah’. This means that Abu Salamah al-Khuzà'i is actually named 
Mansür ibn Salamah. When narrating the hadith, Muhammad ibn Abi Khalaf 
mentions him by his appellation, or kunyah, while Hajjaj mentions his name. 
This is correct. Qadi ‘Iyad mentions that in most copies in their areas and 
according to most of their narrators, it occurs as: ‘Hajjaj said: Mansür ibn 
Salamah narrated’, adding the word ‘narrated’. Qadi ‘Iyad said that the 
correct way is to delete it, as this is done by some narrators. He adds: This 
second way may be understood in the same way as the first, meaning that 
Muhammad ibn Ahmad used his appellation while Hajjaj used his name. 


i. Related by al-Bukhari, 2402; Abu Dawid, 3519, 3520, 3521 and in a similar version 3522; al- 
Tirmidhr, 1262; al-Nasa’1, 4690 and in a similar version 4691; Ibn Majah in a similar version, 
2359. 


CHAPTER 6 


DELAYING DEBT REPAYMENT 


[3501-26]. (Dar al-Salam 3788) Ahmad ibn ‘Abdullah ibn Yünus 
narrated:' Zuhayr narrated; Mansür narrated; from Rib 1 ibn Hirash; 
that Hudhayfah narrated. He said: ‘God’s Messenger (peace be 
upon him) said: “The angels received the soul of a man 
belonging to a past community”. They said: “Have you done 
any good things?” He said: “No”. They said: “Try to 
remember”. He said: “I used to lend money to people, and I 
would order my servants to give more time to the one who is in 
straitened circumstances and to be lenient with the one in 
money”. God, Mighty and Exalted, said: “Be lenient with 
him”.’ 
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[3502-27]. (Dar al-Salam 3789) “Alt ibn Hujr and Ishaq ibn 
Ibrahim narrated (Ibn Hujr’s text): both said: Jarir narrated; from 


al-Mughirah; from Nu aym ibn Abi Hind; from Rib’? ibn Hirash. 
He said: ‘Hudhayfah and Abu Mas üd met. Hudhayfah said: ‘A 
man stood before his Lord and He asked him: *What did you 
do?" He said: *I did not do much good, except that I was 
wealthy and I used to claim my dues from people. I would 
accept what is available and write off for the one in straitened 
circumstances". He said: *Write off for My servant". Abu 
Mas üd said: *This is what I heard God's Messenger (peace be 
upon him) say". 


MWB GSS iY bills) arabs] Gy Glug SS o ule Ui 
UJ dW) OC ME ul o) pas) OS ökol oc Oye Dx 


2D 


£255 codd co» ARIS JUS caen tue sl A33 Bod! JG iuba 
JG B i5 ES STV ul Go lac & JB «clas G Us 
poiaaa I] ye jails Goiata II iÍ C583 Gulill a t Jübl E383 
ETT dg) € Leow KA 139 44.0 sil JÖ «Sac (uc lojo : Jus 

oii pling ale all slo 


[3503-28]. (Dar al-Salam 3790) Muhammad ibn al-Muthanna 
narrated: Muhammad ibn Ja far narrated; Shu bah narrated; from 
‘Abd al-Malik ibn ‘Umayr; from Rib'i ibn Hirash; from 
Hudhayfah; from the Prophet (peace be upon him) that ‘A man 
died and he was admitted into heaven. He was asked: *What 
did you do?" (He said: either he remembered or he was 
reminded), and he said: *I used to sell to people, and I would 
give time to the one who was in straitened circumstances, 
making a reduction in money". He was forgiven [his sins]. Abu 


Mas üd said: “And I heard this from God's Messenger (peace 
be upon him)".* 
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[3504-29]. (Dar al-Salam 3791) Abu Sa‘id al-Ashajj narrated: Abu 
Khaid al-Ahmar narrated; from Sa'd ibn Tarig; from Rib'i ibn 
Hirash; from Hudhayfah. He said: ‘God was brought one of His 
servants whom He had given [plentiful] money. He asked him: 
“What did you do in life?” (He said: they shall be able to 
conceal nothing from God). He said: “My Lord, You granted 
me Your money and I used to deal with people. I used to be 
lenient; I would give easy terms to the one in money and would 
give time to the one in straitened circumstances”. God said: 
“This is more of My prerogative than yours. Write off My 
servant's [sins]”.’ 

‘Uqbah ibn ‘Amir al-Juhani and Abu Mas üd al-Ansari said: 
‘This is how we heard it from God’s Messenger’s mouth’. 
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[3505-30]. (Dar al-Salam 3792) Yahya ibn Yahya, Abu Bakr ibn 
Abi Shaybah, Abu Kurayb and Ishaq ibn Ibrahim narrated 
(Yahya’s text)?! Abu Mu awiyah (Yahya said: ‘reported’ and the 
others said: ‘narrated’); from al-A' mash; from Shaqiq; from Abu 
Mas üd; that God's Messenger (peace be upon him) said: *A man 
from a past community was brought to account. Nothing good 
was found to his credit, except that he used to deal with people 
and he was wealthy. He used to command his servants to write 
off [debt] for whoever was insolvent. God, Mighty and Exalted, 
said: *This is more suitable for Us than him. Write off [his 
sins|".? 
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[3506-31]. (Dar al-Salam 3793-3794) Manstr ibn Abi Muzahim 
and Muhammad ibn Ja far ibn Ziyad narrated: Ibrahim ibn Sa'd 
(Mansür said: Ibrahim ibn Sa'd narrated from al-Zuhri, and Ibn 
Ja far said: Ibrahim (who is Ibn Sa d) reported from Ibn Shihab); 
from ‘“Ubaydullah ibn ‘Abdullah ibn ‘Utbah; from Abu Hurayrah; 
that God's Messenger (peace be upon him) said: *A man used to 
lend people. He used to tell his servant: *If you find someone in 
straitened circumstances, pardon him. God may hopefully 
pardon us. When he met God, He pardoned him". 
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Harmalah ibn Yahya narrated to me: Abdullah ibn Wahb reported; 
Yunus reported to me; from Ibn Shihab; that “Ubaydullah ibn 
"Abdullah ibn ‘Utbah narrated to him; that he heard Abu Hurayrah 


say: ‘I heard God's Messenger (peace be upon him) say...’ the 
same text. 
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[3504-32]. (Dar al-Salam 3795) Abu al-Haytham Khalid ibn 
Khidash ibn “Ajlan narrated: Hammad ibn Zayd narrated; from 
Ayyüb; from Yahya ibn Abi Kathir; from ‘Abdullah ibn Abi 
Qatadah; that ‘Abu Qatadah sought a debtor of his but he hid 
himself. He then found him and the debtor said: “I am in 
straitened circumstances". He [i.e., Abu Qatadah] said: “By 
God, [are you so]?” The man said: “By God”. He said: “I heard 
God’s Messenger (peace be upon him) say: ‘Whoever is pleased 
that God saves him from the distress of the Day of Judgement, 
should give respite to the one in straitened circumstances, or 
reduce his debt’.”’ 
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Abu al-Tahir narrated: Ibn Wahb reported; Jarir ibn Hazim reported 
to me; from Ayyüb; with the same chain of transmission: a similar 
text. 
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Text Explanation 


These hadiths highlight the importance of dealing easily with one’s debtors. 
The man mentions that he would accept whatever was available and would 
remit some or all of what he was owed, if he ascertained that the debtor was 
insolvent. Whether the debtor is in money or in straitened circumstances, 
going easy on him is a commendable characteristic. The sum of what these 
hadiths recommend is to allow the debtor time if he cannot repay his debt 
when it falls due, and to accept any partial payment he can give. If one is able 
to forego some of what he is owed and the debtor is in difficulty, this is 
highly commendable. One should not disdain to do any favour, even if it is 
small. Such a small favour may be one’s way to happiness in the life to come. 

These hadiths show that it is permissible to delegate the authority to remit 
part or all of one’s loan to one’s agent or servant. 

The last hadith, No. 3507, raises the prospect of removing distress on the 
Day of Judgement. This is earned by a person who is kind to his debtors. He 
gives respite to the one who is insolvent, allowing him time until he is in 
better circumstances or, better still, he remits a portion of his loan or all of it, 
but God knows best. 


Transmission 


Hadith No. 3504 starts with the following chain of transmission: ‘Abu Said 
al-Ashajj narrated: Abu Khaid al-Ahmar narrated; from Sa‘d ibn Tariq; from 
Rib 1 ibn Hirash; from Hudhayfah’. Then at the end of the hadith we have the 
following: *'Uqbah ibn ‘Amir al-Juhani and Abu Mas üd al-Ansari said: This 
is how we heard it from God's Messenger's mouth'. This is how it occurs, 
but scholars of Hadith say that this hadith is known to be narrated only by 
Abu Mas üd ‘Uqbah ibn ‘Amr, an Ansari Companion of the Prophet who 
took part in the Battle of Badr. As for ‘Uqbah ibn ‘Amir, he never narrated it. 
Al-Daraqutni said: ‘The mistake in this chain of transmission is made by Abu 
Khalid al-Ahmar. The correct wording is *'Uqbah ibn “Amr Abu Mas üd al- 
Ansarr". This is how it is narrated by the narrators from Sa d ibn Tariq, and 


also by Nu'aym ibn Abi Hind, ‘Abd al-Malik ibn ‘Umayr, Mansir and others 
from Rib 1, from Hudhayfah, all saying at the end of the hadith: ““Uqbah ibn 
‘Amr Abu Mas üd said...". Muslim relates in this chapter the hadiths 
narrated by Mansür, Nu'aym and ‘Abd al-Malik, but God knows best. 


i. Related by al-Bukhari, 2077, 3451 and in a similar version 2391; Ibn Majah in a similar version, 
2420. 

ii. Related by al-Tirmidhi, 1307. 

iii. Related by al-Bukhari, 2078 and 3480; al-Nasa’1, 4709. 


CHAPTER 7 


THE PROHIBITION OF DELAYING 
REPAYMENT, AND THE VALIDITY OF 
TRANSFER 


[3508-33]. (Dar al-Salam 3796-3797) Yahya ibn Yahya narrated: 
he said: I read out to Malik; from Abu al-Zinad; from al-A raj; 
from Abu Hurayrah; that God's Messenger (peace be upon him) 
said: ‘Delaying debt repayment by one who is in money is 
injustice. If any of you is referred to one who is in plenty, let 
him take it up’. 
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Ishaq ibn Ibrahim narrated: ‘Isa narrated; from Yünus [H]. Also, 
Muhammad ibn Rafi’ narrated; ‘Abd al-Razzaq narrated; both said: 
Ma' mar narrated; from Hammam ibn Munabbih; from Abu 
Hurayrah; from the Prophet (peace be upon him): the same text. 
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Text Explanation 


According to Qadi ‘Iyad and other scholars, the delay referred to in this 
hadith is the withholding of a payment that is due to be repaid. If the debtor is 
in good circumstances and able to pay, then to delay payment is unjust and 
forbidden. If one is unable to pay, then the lack of repayment is neither unjust 
nor forbidden, according to what is understood from this hadith and because 
of the person’s valid excuse. If the debtor is rich but is unable to repay, 
because he has no access to his money or for some other reason, it is 
permissible for him to delay repayment until he has such access. This is 
considered as a special case of delayed payment by a rich person. 
Alternatively, a rich person should be defined as one who has no 
encumbrance preventing repayment. Some scholars say that the hadith 
provides evidence endorsing the view of Malik, al-Shafi 1 and the majority of 
scholars who say that it is not permissible to imprison or keep constant watch 
over an insolvent debtor, or to demand repayment until he is in funds. This 
point was discussed in the chapter relating to bankruptcy. 

Maliki and other scholars differ as to whether a debtor who unjustifiably 
delays repayment is considered a transgressor, or fasiq, whose testimony is 
unacceptable if he does this once, or is it such whereby his testimony is not 
rejected until such action is repeated and becomes a habit. The view of our 
Shafi 1 School is that repeated delay is a condition. 

A different hadith related in other anthologies states: ‘Delayed repayment 
by one in money permits verbally abusing him and his punishment'. Scholars 
say that verbal abuse means that the creditor may say: ‘He is unfair to me’ 
and ‘He is refusing to repay me my right’. His punishment is imprisonment 
or other such discretionary action. 

The hadith also makes clear that it is permissible to refer the creditor to 
someone else who is well placed to repay him. It is desirable for the creditor 
to accept such transfer of his debt. This is the view of our scholars and the 
majority, understanding the hadith as recommending such acceptance. 


However, some scholars say that it is only permissible, not recommended. 
Some others claim that acceptance of such transfer is a duty, according to the 
apparent meaning of the hadith. This is the view of Dawid and other Zahiri 
scholars. 


CHAPTER 8 


THE PROHIBITION OF SELLING AND 
WITHHOLDING EXCESS WATER NEEDED 
FOR GRASS IRRIGATION 


[3509-34]. (Dar al-Salam 3798) Abu Bakr ibn Abi Shaybah 
narrated: Waki reported [H]. Also, Muhammad ibn Hatim narrated 
to me; Yahya ibn Sa‘id narrated; all from Ibn Jurayj; from Abu al- 
Zubayr; from Jabir ibn “Abdullah. He said: ‘God’s Messenger 
(peace be upon him) prohibited the sale of excess water’. 
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[3510-35]. (Dar al-Salam 3799) Ishaq ibn Ibrahim narrated: Rawh 
ibn ‘Ubadah; Ibn Jurayj narrated; Abu al-Zubayr reported to me; 
that he heard Jabir ibn “Abdullah say: ‘God’s Messenger (peace 
be upon him) prohibited the selling of a camel’s mating, excess 
water and renting land for farming. The Prophet prohibited all 
these’. 
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[3511-36]. (Dar al-Salam 3800) Yahya ibn Yahya narrated: he 
said: I read out to Malik [H]. Also, Qutaybah narrated; Layth 
narrated; both from Abu al-Zinad; from al-A' raj; from Abu 
Hurayrah; that God's Messenger (peace be upon him) said: ‘Excess 
water may not be withheld so as to prevent grazing.’ 


Ui ALS is z Ub ole 55$ Jő andy oJ ovo WAS 
ETT Joi; Ol 053 9] GE DEV oe Ul aul GE GAUS OM 


— 


WII u giou slo_J qe Rio y» : Ji pA WES c ale abl alll sd 


[3512-37]. (Dar al-Salam 3801) Abu al-Tahir and Harmalah 
narrated to me (Harmalah’s text): Ibn Wahb reported; Yunus 
reported to me; from Ibn Shihab; Sa‘id ibn al-Musayyib and Abu 
Salamah ibn “Abd al-Rahman narrated to me; that Abu Hurayrah 
said: ‘God’s Messenger (peace be upon him) said: “Do not 
withhold excess water in order to prevent grazing”.’ 
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[3513-38]. (Dar al-Salam 3802) Ahmad ibn '"Uthman al-Nawfali 


narrated: Abu ‘Asim al-Dahhak ibn Makhlad narrated; Ibn Jurayj 
narrated; Ziyad ibn Sa'd reported to me; that Hilal ibn Usamah 
reported to him; that Abu Salamah ibn “Abd al-Rahman reported to 
him; that he heard Abu Hurayrah say: ‘God’s Messenger (peace 
be upon him) said: “Excess water may not be sold so as to sell 
the grass with it”.’ 
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Text Explanation 


Hadith No. 3510 mentions the prohibition of selling excess water so as to 
prevent grazing. This refers to a case whereby a person owns a well in an 
open area, with the well producing water in excess of what its owner needs. 
In the nearby area there is a meadow where there is no water other than this 
well. People with cattle cannot allow their cattle to graze unless they have the 
cattle drinking water from this well. It is forbidden for the owner of the well 
to withhold his excess water, preventing the cattle drinking it. He must make 
it available for free. The reason is that if he withholds the water, people will 
not let their cattle graze fearing that they will be very thirsty. Thus, the well 
owner prevents cattle grazing by withholding his excess water. The first 
Hadith, No. 3509, merely prohibits selling excess water. It should be 
understood in terms of the second hadith, which explains the prevention of 
cattle grazing. However, if we take this hadith independently, we would say 
that it should be understood as discouragement, rather than total prohibition. 
Scholars of our Shafi'1 School say: Excess water in an open area must be 


made freely available, under certain conditions. These are: 1) that there is no 
other source of water which would provide what is needed; 2) the excess 
water should be made available for the cattle to drink, not to irrigate plants, 
and 3) the owner does not need it. 

The correct view is that where a spring of water happens to be on a 
person’s property, that person owns the water. Some of our scholars say that 
he does not own it. However, if he takes the free water in a container, he 
owns that water. This is the correct view, and some scholars say that it is 
unanimously agreed upon. Some of our scholars have said that he does not 
own that water, but he does have more claim to it. This is manifestly wrong. 

Hadith No. 3513 says: ‘Excess water may not be sold so as to sell the 
grass with it’. This means that if there is some excess water in an open area 
and there is grass nearby but cattle cannot graze there unless they can drink 
from that water, it is the owner’s duty to make his water available to the cattle 
to drink, without charging anything. It is forbidden for him to sell the water, 
because if he sells it, it would be as if he is selling the grass which is free to 
all people and not owned by the one who is selling. The reason is that the 
cattle owners do not pay for the water merely because they want the water, 
but rather that they pay for it so that their cattle can graze. Their purpose is 
the grazing. This places the owner of the water in the position of one who is 
selling free grass, but God knows best. 

Hadith No. 3510 includes that the Prophet prohibited renting land for 
cultivation. The literal meaning of the words used in the hadith is that the 
Prophet prohibited ‘selling the land for cultivation’. What is meant, though, is 
renting it for that purpose. We have discussed this in detail in the chapter on 
renting land. We mentioned that the majority of scholars permit renting land 
for money, clothing, or some similar thing. They understand the restriction in 
two ways: the first is that it is mere discouragement, as the Prophet wanted 
Muslims to adopt the practice of lending land and helping one another out. 
The second is a prohibition of renting it in return for the owner having the 
produce of a particular area of it, because it is not permissible to rent land if 


the rent is to give the owner a portion of its produce, but God knows best. 
The same hadith includes the prohibition of ‘selling a camel’s mating’. 
This means getting a fee, for a male camel borrowed for mating with another 
person's she-camels. Scholars hold different views concerning renting a male 
camel, or other male animals for mating. Al-Shafii, Abu Hanifah, Abu 
Thawr and others say that renting such males for this purpose is invalid and 
forbidden. No fee needs to be paid to the owner. If the one renting it manages 
to get the male animal to mate with his females, he does not owe the agreed 
fee, or a fee of a similar animal or any compensation whatsoever, because it 
is an agreement on something unknown and undeliverable. However, a 
number of the Prophet's Companions and tabi in, as well as Malik and some 
other scholars said: it is permissible to rent a male camel or animal for the 
purpose of mating, for a fixed period of time, or for an agreed number of 
matings, because there is need for it and it provides a necessary benefit. 
These scholars understand the prohibition in the hadith as mere 
discouragement, as the Prophet was keen to encourage good manners and 
cooperation within the community. They treat it in the same way as what is 
mentioned in the same hadith about renting land, but God knows best. 


CHAPTER 9 


THE PROHIBITION OF A DOG'S PRICE, A 
FORTUNE TELLER’S FEE ANDA 
PROSTITUTE'S DOWRY 


[3514-39]. (Dar al-Salam 3803-3804) Yahya ibn Yahya narrated:! 
he said: I read out to Malik; from Ibn Shihàb; from Abu Bakr ibn 
‘Abd al-Rahman; from Abu Mas üd al-Ansari; that *God's 
Messenger prohibited taking a dog's price, a prostitute's dowry 
and a fortune teller’s fee’. 
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Qutaybah ibn Sa'id and Muhammad ibn Rumh narrated; from al- 
Layth ibn Sa'd [H]. Also, Abu Bakr ibn Abi Shaybah narrated; 
Sufyan ibn “Uyaynah narrated; both from al-Zuhri; with this chain 
of transmission: the same text. 

In al-Layth's narration from Ibn Rumh the narrator mentions 
that ‘he heard Abu Mas ‘iid say’. 
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[3515—40]. (Dar al-Salam 3805) Muhammad ibn Hatim narrated to 
me:" Yahya ibn Sa'id al-Qattan narrated; from Muhammad ibn 
Yusuf; he said: I heard al-Sa'ib ibn Yazid narrating from Rafi ibn 
Khadij. He said: ‘I heard the Prophet (peace be upon him) say: 
“The most foul of earnings are a prostitute’s dowry, a dog’s 
price and the fee of the one who administers cupping”.’ 
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[3516-41]. (Dar al-Salam 3806-3807) Ishaq ibn Ibrahim narrated: 
al-Walid ibn Muslim reported; from al-Awza1; from Yahya ibn 
Abi Kathir; Ibrahim ibn Qariz narrated to me; from al-Sa’ib ibn 
Yazid; Rafi’ ibn Khadij narrated to me; from God's Messenger 
(peace be upon him). He said: ‘A dog’s price is foul; a 
prostitute’s dowry is foul; and the fee of one who administers 
cupping is foul.’ 
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Ishaq ibn Ibrahim narrated; “Abd al-Razzaq reported; Ma mar 
reported; from Yahya ibn Abi Kathir; with the same chain of 
transmission: the same text. 
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Ishaq ibn Ibrahim narrated; al-Nadr ibn Shumayl reported; Hisham 
narrated; from Yahya ibn Abi Kathir; Ibrahim ibn "Abdullah 
narrated to me; from al-Sa’ib ibn Yazid; Rafi’ ibn Khadij narrated; 
from God’s Messenger (peace be upon him): the same text. 
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[3517-42]. (Dar al-Salam 3808) Salamah ibn Shabib narrated to 
me: al-Hasan ibn A' yan narrated; Ma qil narrated; from Abu al- 
Zubayr. He said: ‘I asked Jabir about the price of a dog and a 
cat. He said: *The Prophet (peace be upon him) censured 
taking it”.’ 
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Text Explanation 


The term ‘prostitute’s dowry’ refers to what she charges for adulterous sexual 
intercourse. It is called ‘dowry’ in these hadiths because the process of 
exchange is similar. It is forbidden according to the unanimous view of all 
Muslims. 

A fortune teller’s fee is what he is given for what he says. The term used 
in the hadith, hulwan, is derived from a root which means ‘sweet’, as if his 
fee is a sweetener which he is given for what he says without having to 
undertake any effort. The same word is used to refer to what a man takes if he 
takes his daughter’s dowry for himself, although she is the one entitled to it. 
Women consider this a shameful act. Al-Baghawi, who is a Shafi I scholar, 
and Qadi ‘Iyad said that all Muslims say that the fortune teller's fee is 
forbidden because it is a fee for doing what is forbidden, and charging money 
on false pretences. Muslims also agree that it is forbidden to give a singer a 
fee for her singing, or a wailer for her lamentation. The hadiths related in 
different anthologies, prohibiting the earnings of slave girls refer to earnings 
through fornication and other forbidden practices, rather than earnings for 
proper work, such as sewing, embroidery, etc. Al-Khattabi said that a fee 
paid to a clairvoyant is also forbidden. The difference between a clairvoyant 
and a fortune teller is that the fortune teller speaks about future events and 
claims to know secrets, whereas a clairvoyant claims to know where stolen 
goods are to be found, and where a lost article is located, etc. 

A]-Khattabi mentions this in his Ma alim al-Sunan, Book of Sales. He 
mentions it in a simpler form towards the end of the book, saying: 


A fortune teller claims to have access to knowledge belonging to the 
world beyond human perception and tells people about future events. 
The Arabs had such fortune tellers who claimed to know many things, 


and some of them alleged that they had cronies among the jinn who 
brought them news. Others claimed to have insight into things through 
a special faculty they had. Some were called clairvoyants who knew 
things through connecting their preliminaries. Thus, if something was 
stolen, a clairvoyant might be able to identify the one who was thought 
to have stolen it; or a woman might be accused of infidelity, and the 
clairvoyant might point out her associate, etc. Some called the 
astrologer a fortune teller.... The hadith prohibiting consulting a 
fortune teller includes consulting any of these and believing anything 
they say. Some Arabs called a doctor a fortune teller or a clairvoyant, 
but he is neither and consulting a doctor is not included in the 
Prophet’s prohibition. 


Towards the end of his book, al-Ahkam al-Sultaniyyah, Abu al-Hasan al- 
Mawardi says: ‘The market controller, i.e., al-muhtasib, stops anyone who 
earns money through fortune telling and trickery, and punishes both giver and 
recipient, but God knows best’. 

The prohibition of a dog’s price and its description as foul and one of the 
worst earnings indicates that it is forbidden to sell this animal. It is not 
permissible to sell one and its price is not lawful to take. No fine is imposed 
on one who destroys it, whether it is trained or untrained and permissible to 
own or not. This is the view of the great majority of scholars, including Abu 
Hurayrah, al-Hasan al-Basri, Rabi'ah; al-Awzai, al-Hakam, Hammad; al- 
Shafi 1, Ahmad, Dawid, Ibn al-Mundhir and many others. Abu Hanifah said 
that it is lawful to sell dogs that are of benefit, and the price is payable by 
anyone who destroys such a dog. Ibn al-Mundhir reports that Jabir, ‘Atā’ and 
al-Nakha 1 said that it is permissible to sell a hunting dog, but not any other. 
Reports attributed to Malik suggest different things, but one of them suggests 
that it is not permissible to sell a hunting dog, but a person who destroys such 
a dog incurs a fine equal to its value. Another report says that it is permissible 
to sell and the price must be paid. A third report says that selling a hunting 
dog is invalid and the one who destroys it does not incur a fine. 


The evidence in support of the view of the majority of scholars can be 
found in the hadiths in this chapter. There are other hadiths, one of which 
prohibits taking a price for a dog ‘except a hunting dog’, and in another 
‘except a fierce dog’. Another hadith mentions that "Uthman, the third 
Caliph, imposed an indemnity of twenty camels on a man who killed a dog. 
Yet another hadith narrated by ‘Abdullah ibn ‘Amr ibn al-‘As says that 
killing a dog imposes an indemnity. Yet all these hadiths are lacking in 
authenticity according to the agreed opinion of leading Hadith scholars. I 
explain these in my book, Sharh al-Muhadhdhab, in the chapter devoted to 
what is permissible to sell. 

The above hadiths mention the earnings of a person who administers 
cupping, describing it as foul and one of the worst earnings. They thus 
provide evidence in support of those scholars of the opinion that cupping is 
forbidden. Scholars hold different views on the wages for cupping. The 
majority of early and later scholars say that such earnings are not unlawful, 
and it is not forbidden for anyone, whether free man or slave, to use it. This 
view is the one best known of the Hanbali School. Another report attributed 
to Imam Ahmad says that such wages are forbidden to a free man, but not to 
a Slave. This view is endorsed by scholars who combine Hadith and Figh 
scholarship. They cite these hadiths and similar ones as their evidence. The 
majority of scholars share the view that it is permissible to earn for cupping. 
This view is based on a hadith narrated by Ibn “Abbas stating that the Prophet 
had cupping administered to himself and that he gave the man who did the 
cupping his fee. This hadith is related by al-Bukhari and Muslim. Scholars 
say that had such earnings been forbidden, the Prophet would not have given 
the man anything. They understand the hadiths speaking against such 
earnings as discouragement, and directing people to disdain bad earnings, 
urging them to stick to good values and noble efforts. Had earnings for 
cupping been forbidden, it would be equally forbidden for a free man and a 
slave. For, it is not permissible for a person to feed his slave with what is 
unlawful. 


Hadith No. 3517 censures taking money as a price for a cat. The censure 
is understood to indicate that a cat is of no benefit, or that it is mere 
discouragement, so that people get used to lending a cat or giving it away 
freely, as is mostly done. If a cat is useful and sold, the sale is legitimate and 
the price is lawful to take. This is the view of our Shafi School and all 
scholars, except for the view Ibn al-Mundhir attributes to Abu Hurayrah, 
Tawus, Mujahid and Jabir bin Zayd who said that a cat is not permissible to 
sell, citing this hadith in evidence. Scholars respond saying that the hadith is 
understood as we mentioned. 


Transmission 


Al-Khattabr and Abu ‘Umar ibn ‘Abd al-Barr said that the hadith censuring 
the sale of a cat, hadith No. 3517, is lacking in authenticity. This is incorrect, 
as the hadith is related by Muslim and others. Ibn “Abd al-Barr also said that 
only Hammad ibn Salamah narrated it from Abu al-Zubayr. This is again 
wrong, because we see that Muslim relates the hadith in his Sahih, as narrated 
also by Ma qil ibn "Ubaydullah from Abu al-Zubayr. We see that two reliable 
narrators report the hadith from Abu al-Zubayr, who is also reliable, but God 
knows best. 


i. Related by al-Bukhari, 2237, 2282, 3946, and 5761; Abu Dàwüd, 3428 and 3481; al-Tirmidhi, 
1133 and 1276; al-Nasa'1, 4303; Ibn Majah, 2159. 

ii. Related by Abu Dawid in a similar version, 3421; al-Tirmidhi in a similar version, 1275; al- 
Nasa"1, 4305. 


CHAPTER 10 


REGARDING WHICH DOGS MAY BE 
OWNED 


[3518-43]. (Dar al-Salam 3809) Yahya ibn Yahya narrated:' he 
said: I read out to Malik; from Nafi'; from Ibn ‘Umar; that *God's 
Messenger (peace be upon him) ordered the killing of dogs’. 
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[3519-44]. (Dar al-Salam 3810) Abu Bakr ibn Abi Shaybah 
narrated: Abu Usamah narrated; 'Ubaydullah narrated; from Nafi ; 
from Ibn ‘Umar. He said: ‘God’s Messenger (peace be upon him) 
ordered the killing of dogs. He sent out bearers of his order to 
kill them to all districts of Madinah’. 
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[3520—45]. (Dar al-Salam 3811) Humayd ibn Mas adah narrated to 
me: Bishr (meaning Ibn al-Mufaddal) narrated; Ismail (who is Ibn 
Umayyah) narrated; from Nafi ; from “Abdullah. He said: ‘God’s 


Messenger (peace be upon him) ordered the killing of dogs. We 
would go around in Madinah and its outskirts and kill every 
dog we saw. We would even kill a dog belonging to, and 
following a young Bedouin woman’. 
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[3521-46]. (Dar al-Salam 3812) Yahya ibn Yahya narrated:! 

Hammad ibn Zayd reported; from “Amr ibn Dinar; from Ibn 

‘Umar; that ‘God’s Messenger (peace be upon him) ordered the 

killing of dogs, except a hunting dog, sheep dog, or cattle dog’. 
It was said to Ibn ‘Umar that Abu Hurayrah says: ‘or farm 

dog’. Ibn Umar said: ‘Abu Hurayrah has a farm’. 
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[3522-47]. (Dar al-Salam 3813) Muhammad ibn Ahmad ibn Abi 
Khalaf narrated: Rawh narrated [H]. Also, Ishaq ibn Mansür 
narrated to me; Rawh ibn ‘Ubadah reported; Ibn Jurayj narrated; 
Abu al-Zubayr reported to me; that he heard Jabir ibn “Abdullah 


say: ‘God’s Messenger (peace be upon him) ordered us to kill 
dogs. Even if a bedouin woman brought along a dog, we would 
kill it. Then the Prophet prohibited killing them. He said: “Kill 
only the one who is pitch black with two white spots; for he is a 
devil”.’ 
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[3523-48]. (Dar al-Salam 3814) ‘Ubaydullah ibn Mu ‘adh narrated: 
my father narrated; Shu bah narrated; from Abu al-Tayyah; he 
heard Mutarrif ibn “Abdullah; from Ibn al-Mughaffal. He said: 
‘God’s Messenger (peace be upon him) ordered the killing of 
dogs. He subsequently said: “What have they got against 
dogs?” He gave a concession regarding hunting and sheep 
dogs’. 


«eel ul Ge ns WIS aol WIS sles 2) abl Se Wis 
coke alil Jg; ol JS J255.UI Gil Ge all he 5 lao Bou 
P Se WSI Obs pgll le» JG ps USI] Jie pling ade abil 

pial 153 aX)! LIS 58 Gad5 


[3524-49]." Yahya ibn Habib narrated: Khalid (meaning Ibn al- 


Harith) narrated [H]. Also, Muhammad ibn Hatim narrated to me; 
Yahya ibn Said narrated [H]. And, Muhammad ibn al-Walid 
narrated to me; Muhammad ibn Ja'far [H]. Further, Ishaq ibn 
Ibrahim; al-Nadr reported [H]. Also, Muhammad ibn al-Muthanna 
narrated; Wahb ibn Jarir narrated; all of them from Shu bah; with 
the same chain of transmission: the same text. 

Ibn Hatim said in his narration from Yahya: ‘But he gave a 
concession regarding sheep, hunting and farm dogs’. 
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[3525-50]. (Dar al-Salam 3815) Yahya ibn Yahya narrated:" he 
said: I read out to Malik; from Nafi'; from Ibn “Umar. He said: 
*God's Messenger (peace be upon him) said: “Whoever owns a 


dog, other than a cattle or hunting dog, his good works are 
decreased by two portions every day”.’ 
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[3526-51]. (Dar al-Salam 3816) Abu Bakr ibn Abi Shaybah, 
Zuhayr ibn Harb and Ibn Numayr narrated: they said: Sufyan 
narrated; from al-Zuhri; from Salim; from his father; from the 
Prophet (peace be upon him). He said: ‘Whoever owns a dog, 
other than a hunting or cattle dog, his reward is decreased by 
two portions every day’. 
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[3527-52]. (Dar al-Salam 3817) Yahya ibn Yahya, Yahya ibn 
Ayyüb, Qutaybah and Ibn Hujr narrated: Isma ‘il (who is Ibn Ja far) 
(Yahya ibn Yahya said: ‘reported’ and the others said: ‘narrated’ ); 
from "Abdullah ibn Dinar; that he heard Ibn “Umar say: *God's 
Messenger (peace be upon him) said: “Whoever owns a dog, 
other than a hunting or cattle dog, his good works are 
decreased by two portions every day”.’ 
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[3528-53]. (Dar al-Salam 3818) Yahya ibn Yahya, Yahya ibn 


— C 


Ayyüb, Qutaybah and Ibn Hujr narrated:v! Ismail (Yahya ibn 
Yahya said: ‘reported’ and the others said: ‘narrated’); from 
Muhammad (who is Ibn Abi Harmalah); from Salim ibn ‘Abdullah; 
from his father; that ‘God’s Messenger (peace be upon him) said: 
“Whoever owns a dog, other than a cattle or hunting dog, his 
good works are decreased by one portion every day”.’ 
‘Abdullah said: and Abu Hurayrah said: ‘or a farm dog’. 
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[3529-54]. (Dar al-Salam 3819) Ishaq ibn Ibrahim narrated:Y! 
Waki reported; Hanzalah ibn Abi Sufyan narrated; from Salim; 
from his father; from God's Messenger (peace be upon him). He 
said: *Whoever owns a dog, other than a hunting or cattle dog, 
his good works are decreased by two portions every day”.’ 

Salim said: *Abu Hurayrah used to say: *or a farm dog". He 
had a farm.’ 
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[3530-55]. (Dar al-Salam 3820) Dawid ibn Rushayd narrated: 
Marwan ibn Mu'awiyah narrated; “Umar ibn Hamzah ibn 
‘Abdullah ibn “Umar reported; Salim ibn “Abdullah narrated; from 
his father. He said: ‘God’s Messenger (peace be upon him) said: 
“If any family kept a dog, other than a cattle or hunting dog, 
their good works will be decreased by two portions every day”.’ 
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[3531-56]. (Dar al-Salam 3821) Muhammad ibn al-Muthanna and 
Ibn Bashshar narrated (Ibn al-Muthanna’s text): both said: 
Muhammad ibn Ja far narrated; Shu bah narrated; from Qatadah; 
from Abu al-Hakam. He said: I heard Ibn “Umar narrating from the 
Prophet (peace be upon him) say: ‘Any person who keeps a dog, 
other than a farm, sheep or hunting dog, will have his reward 
decreased by one portion every day’. 
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[3532-57]. (Dar al-Salam 3822) Abu al-Tahir and Harmalah 
narrated to me:'* both said: Ibn Wahb reported; Yunus reported to 


me; from Ibn Shihab; from Said ibn al-Musayyib; from Abu 
Hurayrah; from God’s Messenger (peace be upon him). He said: 
“Whoever owns a dog which is not a hunting, cattle or farm dog 
will have his reward decreased by two portions every day.’ 

Abu al-Tahir’s narration does not include ‘or farm’. 
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[3533-58]. (Dar al-Salam 3823) “Abd ibn Humayd narrated:* “Abd 
al-Razzaq narrated; Ma mar reported; from al-Zuhri; from Abu 
Salamah; from Abu Hurayrah. He said: ‘God’s Messenger (peace 
be upon him) said: “Whoever keeps a dog which is not a cattle, 
hunting or farm dog will have his reward decreased by one 
portion every day”.’ 

Al-Zuhri said: Ibn “Umar was told what Abu Hurayrah 
narrated, and he said: ‘May God bestow mercy on Abu 
Hurayrah. He had a farm’. 
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[3534-59]. (Dar al-Salam 3824—3826) Zuhayr ibn Harb narrated to 
me:*! Isma 1l ibn Ibrahim narrated; Hisham al-Dastawa"1 narrated; 
Yahya ibn Abi Kathir narrated; from Abu Salamah; from Abu 
Hurayrah. He said: ‘God’s Messenger (peace be upon him) said: 
“Whoever keeps a dog will have his good works decreased by 
one portion every day, except for a farm or cattle dog”.’ 
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Ishaq ibn Ibrahim narrated: Shu'ayb ibn Ishaq reported; al- 
Awzai narrated; Yahya ibn Abi Kathir narrated to me; Abu 
Salamah ibn ‘Abd al-Rahman narrated to me; Abu Hurayrah 
narrated to me; from God’s Messenger (peace be upon him): the 
same text. 
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Ahmad ibn al-Mundhir narrated: “Abd al-Samad narrated; Harb 
narrated; Yahya ibn Abi Kathir narrated; with the same chain of 


transmission: the same text. 
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[3535-60]. (Dar al-Salam 3827) Qutaybah ibn Sa‘id narrated: “Abd 
al-Wahid (meaning Ibn Ziyad) narrated; from Ismail ibn Sumay‘; 
Abu Ruzayn narrated; he said: I heard Abu Hurayrah say: *God's 
Messenger (peace be upon him) said: *Whoever keeps a dog 
which is not a hunting or sheep dog will have his good works 
decreased by one portion every day”.’ 
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[3536-61]. (Dar al-Salam 3828-3829) Yahya ibn Yahya 
narrated:*! he said: I read out to Malik; from Yazid ibn Khusayfah; 
that al-Sa’ib ibn Yazid reported to him; that he heard Sufyan ibn 
Abi Zuhayr (who is a man from Shanü'ah and a Companion of the 
Prophet) say: *Whoever keeps a dog which is not for farm or 
cattle will have his good works decreased by one portion every 
day. He said: ‘Did you yourself hear this said by God's 
Messenger (peace be upon him)?" He said: *Yes, by the Lord of 
this mosque’. 
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Yahya ibn Ayyub, Qutaybah and Ibn Hujr narrated: they said: 
Ismail narrated; from Yazid ibn Khusayfah; al-Sa'ib ibn Yazid 
reported to me; that Sufyan ibn Abi Zuhayr al-Shana’! visited them. 
He said: God’s Messenger (peace be upon him) said: the same 
text. 
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Text Explanation 


The hadiths in this chapter speak first about an order given by the Prophet to 
kill the dogs in Madinah, and this order was carried out in the city's various 
districts. The hadiths also make clear that it is not permissible to own or keep 
a dog, but a concession is made regarding certain dogs, particularly hunting 
sheep and farm dogs. Several hadiths speak of losing a portion or two of 
one's daily reward for one's good deeds as a result of keeping a dog. 

It is the unanimous view of all scholars that dogs with symptoms of rabies 
and biting dogs must be killed. Scholars, however, differ concerning the 
killing of unharmful dogs. Imam al-Haramayn, a Shafi 1 scholar, said that the 
Prophet first ordered the killing of all dogs, then abrogated this order, 


prohibiting killing dogs except the totally black dog. The final ruling 
prohibits killing all unharmful dogs, including black dogs. The hadith 
narrated by Ibn al-Mughaffal, No. 3523, provides evidence in support of this 
view. Qadi lyad said: 


Many scholars uphold the view mentioned in the hadith concerning the 
killing of dogs, apart from the exception of hunting and similar dogs. 
This is the view of Malik and his school. Scholars sharing this view 
differ on whether the concession concerning hunting dogs and similar 
ones constitute an abrogation of the original general ruling to kill the 
dogs, and whether the killing applied to all dogs, or applied to dogs 
other than those specified. Other scholars consider that it is permissible 
to keep all dogs and that the order to kill dogs and the prohibition of 
owning them, apart from the black dog, are abrogated. 

My own view is that the prohibition was originally general, 
applying to all dogs, and ordering killing all of them. Then the order to 
kill was rescinded in the case of all dogs apart from the black dogs. It is 
also prohibited to own and keep a dog other than a hunting, farm or 
cattle dog. 


What Qadi ‘Iyad says is based on the apparent meaning of the hadiths in this 
chapter. This means that hadith No. 3523, narrated by Ibn al-Mughaffal 
applies to all dogs apart from the black dog, because its import is general. 
However, hadith No. 3522 which specifies the black dog limits its 
application. 

As for owning and keeping dogs, our Shafi'1 School maintains that it is 
forbidden to own a dog unless there is need, but it is permissible to own a 
hunting, farm or cattle dog. A question arises about a guard dog, to protect 
homes, streets, or other areas. Scholars express two views; the first is that it is 
not permissible on the basis of the apparent meaning of these hadiths, as they 
clearly state the prohibition apart from farm, cattle or hunting dogs. The 
second, and more correct view is that it is permissible on the basis of analogy 


with the three types mentioned in the concession. The analogy is based on the 
reason understood from these hadiths, which is the need for such dogs. A 
question is raised: is it permissible to own a puppy and train it to become a 
hunting, farm or cattle dog? Our scholars express two views, the more correct 
of which is that it is permissible. 

Hadith No. 3521 mentions that Ibn “Umar said: ‘Abu Hurayrah has a 
farm’, and in hadith No. 3529 Salim mentions that Abu Hurayrah used to say, 
‘or a farm dog’, adding that he had a farm. Scholars say that this does not 
detract from Abu Hurayrah’s narration or raise any doubt about it. It simply 
means that because Abu Hurayrah had a farm, he took care of the relevant 
ruling, memorizing it. It is normal that one who is in need of a particular 
thing learns about it and goes into it in a way that others do not. He will learn 
any relevant rulings applicable to it. Muslim mentions this addition of the 
permissibility of keeping a farm dog, as reported by Ibn al-Mughaffal, No. 
3523, and in hadith No. 3536 narrated by Sufyan ibn Abi Zuhayr from the 
Prophet, and also in hadith No. 3531 narrated by Ibn al-Hakam named ‘Abd 
al-Rahman ibn Abi Nu'm al-Bujali from Ibn ‘Umar. This suggests the 
probability that when Ibn ‘Umar heard it from Abu Hurayrah and confirmed 
that the Prophet said it, he narrated it himself after that. He added it to the 
hadith he used to narrate without it earlier. It is also possible that he 
sometimes forgot and sometimes remembered that he heard it from the 
Prophet and this explains why he mentions it in some narrations and omits it 
in others. The sum of all this is that Abu Hurayrah is not the only one who 
narrates this addition. A number of the Prophet’s Companions also narrate it 
from the Prophet. Yet, had Abu Hurayrah been the only one who narrates it, 
his narration would be perfectly acceptable and honoured. 

Hadith No. 3522 mentions killing only black dogs: ‘Kill only the one who 
is pitch-black with two white spots; for he is a devil’. This singles out a type 
of dog which is completely black except for two while spots over its two 
eyes. This type is seen often and well-known. The Prophet describes such a 
dog as ‘a devil’. This is taken by Ahmad and some of our scholars as 


evidence that what is hunted by such a dog is not permissible to eat, because 
such a creature is a devil. It is a dog’s hunting that is permissible, not a 
devil’s. Al-Shafi' 1, Malik and the great majority of scholars said that hunting 
by a black dog is permissible in the same way as what is hunted by other 
dogs. The hadith does not seek to set the black one apart from other dogs, as 
if it was of a different category altogether. Hence, if a black dog eats or 
drinks from a plate or container, it must be washed in the same way as when 
it is used by a dog of any colour. 

Hadith No. 3523 quotes the Prophet as saying: ‘What have they got 
against dogs?' This means that people should leave dogs alone. He then gives 
the concession concerning hunting and sheep dogs. Other hadiths mention 
that owning or keeping a dog decreases a person's reward. Some hadiths say 
it decreases one's good deeds, and others says it decreases one's reward. The 
meaning is that it decreases the reward of one's good deeds. Again, the 
decrease is mentioned in some hadiths as one portion every day and in others 
as two portions every day. As for ‘portion’, it refers to a particular quantity 
known to God. That the decrease of reward is given differently in different 
hadiths is explained in various ways. It is said that it may be in reference to 
two types of dog, one of which is more harmful than the other. It is variously 
said that the two portions apply to Madinah in particular because of its 
honoured status and the one portion applies to other places; or else, the two 
portions apply to cities and villages while the one portion applies to desert 
and open areas. Alternatively, it might have occurred in two different times, 
starting with one portion, then reasserting the punishment that mentions the 
two portions. 

Al-Ruwayyani, a Shafi' scholar, mentions in his book al-Bahr that 
scholars differ concerning what is meant of the reduction. Some say the 
decrease affects one's past good deeds, while others say it affects one's future 
deeds. They also give different suggestions about such deeds, with some 
suggesting that one portion applies to one's good deeds during the day and 
the other to one's deeds during the night. Or that one portion of the reward 


for obligatory worship and one portion of the reward for voluntary worship, 
but God knows best. 

Scholars differ in their explanation of the decrease in reward as a result of 
keeping a dog. Some suggest the reason to be because angels do not enter the 
keeper’s home due to the presence of a dog. Another suggestion puts the 
reason as scaring passers by. Yet another suggestion is that it is a punishment 
for the owner because of keeping what he is forbidden to own or keep. A 
further suggestion gives the reason that the dog may touch or use different 
things at home, and the owner might be unaware of this. He, therefore, does 
not wash them with water and dust to keep them cleansed. 


Transmission 


The second chain of transmission of hadith No. 3536 includes: ‘Sufyan ibn 
Abi Zuhayr al-Shana’l visited them’. This is how the name occurs in most 
manuscripts. He belonged to the tribe of Azd Shanü'ah. In some copies, the 
name occurs as Shanawi, which is correct as a reduction of the glottal stop. 
Some narrators of al-Bukhari's Sahih give the name as Shunwi, which is also 
Correct. 


i. Related by al-Bukhari, 3323; al-Nasa'1 in a longer version, 4288; Ibn Majah, 3202. 
ii. Related by al-Tirmidhi, 1488; al-Nasa'1 in a shorter version, 4290. 

iii. Related by Abu Dawid, 2846. 

iv. In Dar al-Salam's edition, this hadith is attached to the previous one. 

v. Related by al-Bukhari, 5482. 

vi. Related by al-Nasa’l, 4298. 

vii. Related by al-Nasa’l, 4302. 

viii. Related by al-Bukhari, 5481; al-Nasa'1, 4295. 

ix. Related by al-Nasa'1, 4301. 

x. Related by Abu Dawid, 2844; al-Tirmidhr, 1490; al-Nasa'1, 4300. 


xi. Related by al-Bukhari, 2322. 
xii. Related by Ibn Majah, 3204. 
xiii. Related by al-Bukhari, 2323 and 3325; al-Nasa'"1, 4296; Ibn Majah, 3206. 


CHAPTER 11 


THE PERMISSIBILITY OF CUPPING FEES 


[3537-62]. (Dar al-Salam 3830) Yahya ibn Ayyüb, Qutaybah ibn 
Said and ‘Alī ibn Hujr narrated:! they said: Isma‘il (meaning Ibn 
Ja far) narrated; from Humayd. He said: Anas ibn Malik was asked 
about the wages of the one who administers cupping. He said: 
*God's Messenger (peace be upon him) had cupping; Abu 
Taybah administered cupping to him. He ordered that he be 
given two sá's of food. He also spoke to his people and they 
reduced his charges. The Prophet said: *Cupping is the best of 
what you use of medication", or *Cupping is one of the best of 
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your medicines". 


GIS ijë JSS b cles uate Gi Axis Col Go ade WIS 
GE Whe 53 Gull Jats :06 shod GE (ois Gil Os) ebia 
aos ling alle abl oko alll Up ius p55 JS SSI LS 
MEC EK pla i» yicla, a zab xb gil 
Jal So 3d gf ball a isl le uii Sp J65 25i 

«pSilgs 


[3538—63]. (Dar al-Salam 3831) Ibn Abi “Umar narrated: Marwan 
(meaning al-Fazari) narrated; from Humayd. He said: ‘Anas was 
asked about the wages of the one who administers cupping. He 


gave the same answer, but he also said: “The best of your 
medications are cupping and aloeswood. Do not hurt your 
young ones by pressing at their throats”.’ 


JB wad GE (5,58) sis) Olo IS Gas E o Ge 
G Jl S|» :DU I 522 adio 5555 ool us e Gull ico 
«oso e Soie Wes Vs TCR] la za) Asl u pigli 


[3539—64]. (Dar al-Salam 3832) Ahmad ibn al-Hasan ibn Khirāsh 
narrated: Shababah narrated; Shu bah narrated; from Humayd. He 
said: I heard Anas say: “The Prophet called a servant of ours 
who administered cupping, and he cupped him. He ordered 
that he be given a sa of food or one or two mudds; and he 
spoke [to his people] and his charges were reduced’. 
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[3540-65]. (Dar al-Salam 3833) Abu Bakr ibn Abi Shaybah 
narrated: 'Affan ibn Muslim narrated [H]. Also, Ishaq ibn Ibrahim 
narrated; al-Makhzümi reported; both from Wuhayb; Ibn Tawis 
narrated; from his father; from Ibn “Abbas; that ‘God’s Messenger 
had cupping administered to him and he gave the cupper his 
wages. He also used medication through his nostrils’. 
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[3541-66]. (Dar al-Salam 3834) Ishaq ibn Ibrahim and ‘Abd ibn 
Humayd narrated ('Abd's text): both said: ‘Abd al-Razzaq 
reported; Ma‘mar reported; from ‘Asim; from al-Sha bi; from Ibn 
‘Abbas. He said: ‘A slave belonging to the Bayadah clan 
administered cupping to the Prophet. The Prophet gave him his 
wages and spoke to his master reducing his charges. Had such 
payment been unlawful, the Prophet would not have so given 
him’. 
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Text Explanation 


This chapter includes hadiths which mention that the Prophet was treated 
with cupping and he gave the person who administered the cupping his fee or 
wages. Ibn “Abbas said that the Prophet would not have paid the cupper, had 
cupping been unlawful. 

These hadiths make clear that cupping is perfectly permissible as a way 


of treatment, and that it is a useful method. The hadiths also illustrate that 
seeking medical treatment is permissible and that payment to a doctor is also 
permissible. Furthermore, the hadiths permit speaking to people who are 
owed certain duties or debts to forego a part of their claims in order to reduce 
the burden on those who owe them. The hadiths confirm that it is permissible 
to make an arrangement between master and slave, with the agreement of 
both parties. The arrangement allows the slave to work and earn money, 
requiring him to pay an agreed amount to his master every day or every 
week, with any extra left to the slave as his own money. 

In hadith No. 3538, the Prophet advised his Companions against pressing 
the throats of their children, when they complained of some throat infection, 
describing this as torture. He advised them to treat them with aloeswood. 

Hadith No. 3537 mentions that the one who administered cupping to the 
Prophet was Abu Taybah. Abu Taybah was a slave belonging to the Bayadah 
clan and his name was Nafi , but other reports give him different names. 


i. Related by al-Tirmidhi, 1278. 
ii. Related by al-Bukhari, 2281. 
iii. Related by al-Bukhari, 2278 and 5691; Ibn Majah in a shorter version, 2162. 


CHAPTER 12 


THE PROHIBITION OF SELLING WINE 


[3542-67]. (Dar al-Salam 3835) ‘“Ubaydullah ibn “Umar al- 
Qawariri narrated: “Abd al- Ala’ ibn Abd al- Ala! Abu Hammam 
narrated; Said al-Jurayri narrated; from Abu Nadrah; from Abu 
Said al-Khudri. He said: ‘I heard God's Messenger (peace be 
upon him) giving a khutbah in Madinah. He said: “People, God, 
the Exalted, has given hints about wine, and it may be that He 
will reveal some order concerning it. Whoever has some of it 
should sell it and benefit thereby”. It was not long after when 
the Prophet said: “God has forbidden wine. Whoever has 
learnt this verse and has some of it must neither drink nor sell 
it”. People came out with whatever they had of it and spilled it 
on the roads of Madinah.’ 
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[3543-68]. (Dar al-Salam 3836-5837) Suwayd ibn Saʻīd narrated: 
Hafş ibn Maysarah narrated; from Zayd ibn Aslam; from ‘Abd al- 
Rahman ibn Wa lah (a man from Egypt) that he visited “Abdullah 
ibn ‘Abbas [H]. Also, Abu al-Tahir narrated (his text); Ibn Wahb 
reported; Malik ibn Anas and others reported to me; from Zayd ibn 
Aslam; from ‘Abd al-Rahman ibn Wa lah al-Saba’i (from Egypt); 
that he asked “Abdullah ibn “Abbas about grapes made in juice. Ibn 
‘Abbas said: ‘A man gave a leather bottle of wine to God’s 
Messenger as a gift. God’s Messenger (peace be upon him) said 
to him: “Do you know that God has forbidden it?" The man 
said: “No”. He then spoke privately to someone. The Prophet 
said to that person: “What did you whisper to him?” The man 
said: “I told him to sell it”. He said: “The One who has 
forbidden drinking it has also forbidden selling it”. The man 
opened the bottle and poured out all its contents.’ 
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Abu al-Tahir narrated to me: Ibn Wahb reported; Sulayman ibn 
Bilal reported to me; from Yahya ibn Sa‘id; from “Abd al-Rahman 
ibn Wa lah; from ‘Abdullah ibn “Abbas; from God’s Messenger 
(peace be upon him): the same text. 
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[3544-69]. (Dar al-Salam 3838) Zuhayr ibn Harb and Ishaq ibn 
Ibrahim narrated:" Jarir (Zuhayr said: ‘narrated’ and Ishaq said: 
‘reported’); from Mansür; from Abu al-Duha; from Masrüq; from 
‘A’ishah. She said: ‘When the verses at the end of Surah 2, The 
Cow, were revealed, God’s Messenger (peace be upon him) 
went out and recited them to people. He then prohibited 
trading in wine’. 
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[3545-70]. (Dar al-Salam 3839) Abu Bakr ibn Abi Shaybah, Abu 
Kurayb and Ishaq ibn Ibrahim narrated (Abu Kurayb’s text): Abu 
Mu awiyah (Ishaq said: ‘reported’ and the other two said: 
‘narrated’); from al-A'mash; from Muslim; from Masrüq; from 
‘A’ishah. She said: ‘When the verses at the end of Surah 2, The 
Cow, concerning usury were revealed, God's Messenger (peace 
be upon him) went out to the mosque where he prohibited 
trading in wine’. 
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Text Explanation 


Hadith No. 3541 mentions that the Prophet first said in a speech before 
Friday Prayer that God had given hints about wine, then a short time later, its 
prohibition was revealed. People spilled whatever they had of it on the roads 
of Madinah. The hadith is taken as evidence that prior to giving any 
legislation about a particular thing or stuff, no ruling of prohibition or any 
thing else applied to it. This question is subject to well-known differences of 
view among scholars of legal theory. The more correct of the relevant views 
is that no ruling or requirement applies before legislation, because God says: 
‘We would never inflict punishment on anyone until We have sent a 


Messenger’. (17: 15) The second view is that the original verdict is 
prohibition until legislation gives a different ruling. The third is that it is 
permissible and the fourth is that rulings are suspended. This difference of 
views applies to matters that are not essential; it does not apply to what is 
unavoidable, such as breathing. There is no argument that such essential 
matters are not forbidden, except according to those who permit what is 
impossible. The hadith encourages giving advice to people in matters relating 
to life or religion. The Prophet advised Muslims to get the benefit of 
whatever they had of wine, as long as it was permissible. The same hadith 
mentions the Prophet’s command: ‘Whoever has some of it must neither 
drink nor sell it’. In the next hadith, No. 3543, the Prophet says: ‘The One 
who has forbidden drinking it has also forbidden selling it’. This is clear 
instruction that selling wine is forbidden: it is unanimously agreed upon. The 
reason, according to al-Shafi 1 and those sharing his view is that it is impure, 
or that it provides no permissible and desired benefit. Thus, whatever is 
impure and whatever has no desired benefit are given the same ruling. This 
applies, for example, to wild animals that cannot be trained to hunt, insects, a 
single grain of wheat, etc. Nothing of these is permissible to sell. A well- 
known hadith related in the Sunan anthologies quotes Ibn “Abbas who says 
that the Prophet said: ‘When God forbids a community to eat something, He 
also forbids them its price’. This is understood to refer to what is normally 
intended to be eaten. It does not apply to what is sold for a different purpose, 
such as a slave, a mule or domestic donkey, etc. These are forbidden to eat, 
but they are permissible to sell. 

Hadith No. 3542 also mentions that the Prophet said: ‘Whoever has learnt 
this verse...". The Prophet refers here to the Qur'anic verse that gives the 
final verdict on intoxicant drinks and gambling. It says: ‘Believers, 
intoxicants, games of chance, idolatrous practices and divining arrows are 
abominations devised by Satan. Therefore, turn away from them so that you 
may be successful’. (5: 90) 

The hadith continues: ‘People came out with whatever they had of it and 


spilled it on the roads of Madinah’. This gives clear evidence that it is not 
permissible to make vinegar out of it, that intoxicants must not be held on to, 
but rather must be spilled without delay. Had it been permissible to make it 
into vinegar, the Prophet would have made this clear to his Companions and 
he would have not allowed them to waste it, in the same way he advised them 
to make whatever benefit of it before it was prohibited. Similarly, the Prophet 
told the family that had a dead sheep to make use of its hide after tanning it. 
Scholars who say that it is forbidden to make vinegar out of wine and that 
such a process does not remove its impurity include al-Shafi 1, Ahmad, al- 
Thawri and Malik in the more authentic of two reports attributed to him. On 
the other hand, al-Awza 1, al-Layth, Abu Hanifah and Malik in the other 
report say that it is permissible. However, if wine becomes vinegar by itself, 
all scholars agree that it is no longer impure, but Suhnün, a Maliki scholar, 
says that it remains impure. 

In hadith No. 3543, the Prophet asks the man who brought him a gift of 
wine: ‘Do you know that God has forbidden it?’ The man answered in the 
negative. Perhaps the Prophet asked him so as to ascertain his understanding. 
Had he been aware of its prohibition, the Prophet would have informed him 
of the further prohibition of making a gift of it, carrying or holding it, and he 
would have rebuked him for doing any of these. When the man told him that 
he was unaware of it, the man was excused. It appears that this took place 
shortly after the prohibition was made, and before it became widely known. 
This shows that whoever commits a sin when unaware of its prohibition, 
incurs no sin and deserves no punishment. 

In the same hadith, the Prophet asks the man what he said to another man 
when he whispered to him. The man told the Prophet that he advised him to 
sell the wine. The one who was given this advice was the same person who 
gave the gift, as is clear in a different narration of this case. He was a man 
from the Daws tribe. Qadi ‘Iyad said that some commentators mistook him 
for someone else. The hadith shows that it is permissible to ask someone 
about some private matters. If what is being asked must be withheld, the one 


who is asked should not reveal it. Otherwise, he should give the information. 

The hadith concludes with the statement that ‘the man opened the bottle 
and poured out all its contents’. This is evidence in support of the view of al- 
Shafi 1 and the majority of scholars that wine bottles and containers need not 
be broken or torn. It is enough to pour out their contents and re-use them. 
Malik is quoted to have expressed two views: one is the same as the majority 
of scholars and the other is that such containers are broken or torn. This view 
has no basis. The hadith narrated by Abu Talhah that the Prophet's 
Companions broke the containers does not mention that the Prophet ordered 
them to do so. They did so as a matter of their own choice. 

Hadith No. 3544 narrated by ‘A’ishah says: ‘When the verses at the end 
of Surah 2, The Cow, were revealed, God's Messenger (peace be upon him) 
went out and recited them to people. He then prohibited trading in wine’. The 
verses in question are those dealing with usury, as explained in the next 
hadith. Qadi ‘Iyad and other scholars said that the prohibition of wine is in 
Surah 5, The Repast, which was revealed a considerable time before the 
revelation of the verses about usury, which are among the last revelations. It 
is possible, therefore, that this prohibition of trading in wine came later than 
the prohibition of drinking intoxicants. On the other hand, it is possible that 
the prohibition of trading was spoken about by the Prophet at the same time 
as drinking was prohibited. He then reiterated this after the revelation of the 
verses concerning usury so as to re-emphasise it and make it better known. It 
may also be true that some of those present on this occasion were unaware of 
the prohibition of trading in wine. But God knows best. 


i. Related by al-Nasa’l, 4678. 
ii. Related by al-Bukhari, 459, 2084, 2226, 4540, 4542 and 4543; Abu Dàwüd, 3490 and 3491; al- 
Nasa", 4679; Ibn Majah, 3382. 


CHAPTER 13 


THE PROHIBITION OF SELLING WINE, 
CARRION, PORK AND IDOLS 


[3546-71]. (Dar al-Salam 3840-3841) Qutaybah ibn Said 
narrated:' Layth narrated; from Yazid ibn Abi Habib; from ‘Ata’ 
ibn Abi Rabah; from Jabir ibn “Abdullah, that he ‘heard God’s 
Messenger (peace be upon him) say when in Makkah in the 
Year of Victory:" “God and His Messenger have forbidden the 
sale of wine, carrion, pork and idols”. People said: “Messenger 
of God, the fat of carrion is used as a coating for boats, 
varnishing hide and people use it in their lanterns?” The 
Prophet said: “No. It is forbidden”. God’s Messenger then said: 
“May God curse the Jews. When God, Mighty and Exalted, 
forbade them the fat of carrion, they melted it and sold it, 
devouring its price”.’ 
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Abu Bakr ibn Abi Shaybah and Ibn Numayr narrated: both said: 
Abu Usamah narrated; from ‘Abd al-Hamid ibn Ja far; from Yazid 
ibn Abi Habib; from ‘Ata’, from Jabir. He said: I heard God's 
Messenger (peace be upon him) in the Year of Victory [H]. Also, 
Muhammad ibn al-Muthanna narrated; al-Dahhak (meaning Abu 
‘Asim) narrated; from ‘Abd al-Hamid; Yazid ibn Abi Habib 
narrated to me. He said: * Ata? wrote to me that he heard Jabir 
ibn ‘Abdullah say: “I heard God’s Messenger say in the Year 
of Victory...” the same text as al-Layth's narration. 
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[3547-72]. (Dar al-Salam 3842—3843) Abu Bakr ibn Abi Shaybah, 
Zuhayr ibn Harb and Ishaq ibn Ibrahim narrated (Abu Bakr's 
text): they said: Sufyan ibn ‘Uyaynah narrated; from “Amr; from 
Tawüs; from Ibn “Abbas. He said: “Umar was informed that 
Samurah sold wine. He said: “May God punish Samurah”. 
Does he not know that God's Messenger (peace be upon him) 


said: “May God curse the Jews. Fat was forbidden them and 
they melted it and sold it”.’ 
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Umayyah ibn Bistam narrated: Yazid ibn Zuray' narrated; Rawh 


(meaning Ibn al-Qasim) narrated; from “Amr ibn Dinar; with the 
same chain of transmission: the same text. 
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[3548-73]. (Dar al-Salam 3844) Ishaq ibn Ibrahim al-Hanzali 
narrated: Rawh ibn '"Ubadah reported; Ibn Jurayj narrated; Ibn 
Shihab reported to me; from Said ibn al-Musayyib; that Abu 
Hurayrah narrated to him; from God’s Messenger (peace be upon 
him). He said: ‘May God curse the Jews. Fats were forbidden 
them and they sold them and devoured the price.’ 
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[3549—74]." Harmalah ibn Yahya narrated to me:* Ibn Wahb 
reported; Yunus reported to me; from Ibn Shihab; from Said ibn 
al-Musayyib; from Abu Hurayrah. He said that God’s Messenger 
(peace be upon him) said: ‘May God confound the Jews. They 
were forbidden fat, but they sold it and devoured its price.’ 
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Text Explanation 


In the first hadith, No. 3546, the Prophet forbids selling wine, carrion and 
other things. When people asked him about certain uses of the fat of carrion, 
he said: ‘No, it is forbidden’. This means that they must not sell these things 
the Prophet lists. The pronoun, ‘it,’ refers to selling them, not making use of 
them. This is the correct view according to al-Shafi and his disciples: it is 
permissible to make use of the fat of carrion in the coating of boats, or for 
lighting, and other uses apart from food or on the human body. The same 
view is shared by ‘Ata’ ibn Abi Rabah and Muhammad ibn Jarir al-Tabari. 
The majority of scholars, on the other hand, say that it is not permissible to 
make use of any of this, on the basis of the general prohibition of making use 
of carrion, apart from what was specifically excepted, which is tanned hide. 
A question is raised about oil and fat which have been contaminated with 
impurity: can these be used for lighting and similar uses which do not involve 
food and the human body? Is it permissible to make soap from such oil? Or to 
feed honey contaminated with impurity to bees? Or to use carrion as feed for 
dogs and domestic animals? Different views were expressed by early 


scholars. The correct view of our Shafi School is that all such uses are 
permissible. Qadi ‘Iyad reports this view from Malik, many Companions of 
the Prophet, al-Shafi 1, al-Thawri, Abu Hanifah and his disciples and al-Layth 
ibn Sa'd. He adds that a similar view is reported from ‘Ali, Ibn ‘Umar, Abu 
Müsa and al-Qasim ibn Muhammad. Qadi ‘Iyad further says that Abu 
Hanifah and his disciples, al-Layth and other scholars also say that it is 
permissible to sell oil contaminated with impurity, if the seller makes such 
contamination clear to the buyer. On the other hand, “Abd al-Malik ibn al- 
Majashün, Ahmad ibn Hanbal and Ahmad ibn Salih said that it is not 
permissible to make any use of any of this in any way whatsoever, but God 
knows best. 

On the general matter of forbidding selling dead animals, scholars said 
that it is forbidden to sell the dead body of an unbeliever, if killed by 
Muslims and the unbelievers ask to buy it or to pay compensation for it. A 
hadith mentions that the Muslims killed Nawfal ibn “Abdullah al-Makhzümi 
during the Encounter of the Moat, and the unbelievers offered the Prophet ten 
thousand dirhams for his body, but he refused to take it and gave them the 
body. Al-Tirmidhi relates a similar hadith. Our scholars say that the reason 
for the prohibition of selling carrion, wine and the flesh of swine has to do 
with their impurity. Therefore, the prohibition applies to all types of impurity. 
The reason for the prohibition of selling idols is that they provide no 
permissible benefit. If they are made out of stuff that is of use when those 
idols are broken into pieces, then selling the breakage is subject to well- 
known differences in the views among our scholars. Some say it is forbidden 
on the basis of the general statement of prohibition, and others say that it is 
permissible on the basis of the beneficial use made of the breakage. They 
understand the hadith as applying to such idols whose breakage is of no 
beneficial use, or that the prohibition means only discouragement of selling 
idols in particular. 

As for dead animals, wine and the flesh of swine, all Muslims agree that 
they, everyone of them, are forbidden to sell, but God knows best. Qadi ‘Iyad 


said: 


The hadith states that what is not permissible to eat and make use of is 
also not permissible to sell and benefit by its price, as with the fats 
mentioned in the hadith. Some Jews and unbelievers raised an 
objection, citing the case of a son inheriting a slave woman with whom 
his father had sexual intercourse. She is forbidden sexually to the son, 
but it is unanimously agreed that it is lawful for the son to sell her and 
use her price. 

This objection is merely intended to confuse those who have no 
knowledge. What is forbidden to the son who inherits a slave woman 
from his father is sexual intercourse, but this is not forbidden to any 
different owner. The son may have any use of the inherited slave 
woman other than sexual intercourse. If he sells her, she is permissible 
to her new owner in all legitimate ways. 

The matter is different in the case of fats. What they are intended 
for, which is food, was forbidden to all Jews. The same applies to the 
fats of animals that die naturally: they are forbidden to all people. 
Every use other than food is also forbidden, but God knows best. 


i. Related by al-Bukhari, 2236, 4633 and 4296; Abu Dawid, 3486 and 3487; al-Tirmidhi, 1297; al- 
Nasa", 4267 and 4683; Ibn Majah, 2167. 

ii. The ‘Year of Victory’ refers to the taking over of Makkah by the Prophet and his Companions. 
There was only a small skirmish between some Makkan people and one of the Muslim columns. 

iii. Related by al-Bukhari, 2223 and 3460; Ibn Majah, 3383. 

iv. This hadith is missing in Dar al-Salam's edition. 

v. Related by al-Bukhari, 2224. 


CHAPTER 14 


USURY 


[3550-75]. (Dar al-Salam 3845) Yahya ibn Yahya narrated:' I read 
out to Malik; from Nafi'; from Abu Said al-Khudri; that *God's 
Messenger (peace be upon him) said: “Do not sell gold for gold 
except like for like and do not increase some of it over others. 
Do not sell silver for silver except like for like, and do not 
increase some of it over others. Do not sell what is unavailable 
for what is in hand”.’ 
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[3551-76]. (Dar al-Salam 3846-3847) Qutaybah ibn Said 
narrated: Layth narrated [H]. Also, Muhammad ibn Rumh narrated; 
al-Layth reported; from Nafi'; that a man from Bani Layth said to 
Ibn ‘Umar that Abu Sa'id al-Khudri narrated this from God's 
Messenger (peace be upon him). In Qutaybah's narration: 
‘Abdullah and Nafi' went with him; and in Ibn Rumh’s version: 
Nafi said: * Abdullah went taking me and the Laythi man with 


him to Abu Said al-Khudri. He [i.e., Abdullah ibn Umar] 
said: “This man tells me that you report that God’s Messenger 
(peace be upon him) prohibited selling silver for silver unless it 
is like for like, and selling gold for gold unless it is like for like”. 
Abu Sa id pointed with his two fingers to his two eyes and two 
ears and said: *My two eyes saw and my two ears heard God's 
Messenger (peace be upon him) say: *Do not sell gold for gold 
or silver for silver unless it is like for like, and do not increase 
some of it over others. Do not sell anything of it which is 
unavailable for what is ready; it must be exchanged: hand to 
hand". 
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Shayban ibn Farrukh narrated: Jarir (meaning Ibn Hazim) narrated 
[H]. Also, Muhammad ibn al-Muthanna narrated; “Abd al-Wahhab 


narrated. He said: I heard Yahya ibn Sa'id [H]. And, Muhammad 
ibn al-Muthanna narrated; Ibn Abi ‘Adiy narrated; from Ibn ‘Awn; 
all of them from Nafi': a similar text to the hadith narrated by 
al-Layth, from Nafi, from Abu Said al-Khudri, from the 
Prophet. 
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[3552-77]. (Dar al-Salam 3848) Qutaybah ibn Said narrated: 
Ya qüb (meaning Ibn “Abd al-Rahman al-Qariy) narrated; from 
Suhayl; from his father; from Abu Said al-Khudri; that ‘God’s 
Messenger said: “Do not sell gold for gold or silver for silver, 
unless it is weight for weight, like for like, same for same”.’ 
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[3553-78]. (Dar al-Salam 3849) Abu al-Tahir, Harün ibn Sa 1d al- 
Ayli and Ahmad ibn ‘Isa narrated: they said: Ibn Wahb narrated; 
Makhramah reported to me; from his father. He said: I heard 
Sulayman ibn Yasar say that he heard Malik ibn Abi ‘Amir 


narrating from ‘Uthman ibn ‘Affan; that ‘God’s Messenger (peace 
be upon him) said: “Do not sell one dinar for two dinars, or one 
dirham for two dirhams”.’ 
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Text Explanation 


The word riba is the Arabic equivalent of ‘usury’. Its basic, linguistic 
meaning is ‘increase’. If it refers to something, it means it has increased, and 
if the derived verb refers to a person, it means that he has made a usurious 
transaction. It is unanimously agreed by all Muslims that riba, or usury, is 
forbidden in Islam, but they differ on its limits and details. God says in the 
Qur'an: ‘God has made trade lawful and usury forbidden’. (2: 275) Hadiths 
speaking about usury are numerous and well-known. 

In these hadiths, the Prophet specifies the prohibition of usury in six 
items: gold, silver, wheat, barley, dates and salt. The Zāhirī scholars say that 
usury applies only to these six items, because they reject analogy as a basis 
for legislation. All other scholars maintain that it is not limited to these six 
items but applies to other items which carry the same reason leading to 
prohibition. Again, scholars differ as to the reason for the prohibition of these 
items. 

Al-Shafi 1 said that the reason for the prohibition in the case of gold and 
silver! is that they determine value and price. Therefore, the prohibition is not 
extended to any other item measured in weight or any other way, because 


nothing else has the same reason. He adds that the reason for the prohibition 
in the case of the other four items is that they are edible. Therefore, the 
prohibition is extended to all edible items. 

Malik agrees with al-Shafi'1 concerning gold and silver, but says that the 
reason for the prohibition in the other four items is that they are food which 
keeps and can be stored. He, therefore, extends the prohibition to raisins, 
because they keep like dates, and grains because they are similar to wheat and 
barley. 

Abu Hanifah says that the reason for the prohibition in the case of gold 
and silver is weight, and in the other four it is volume. Therefore, the 
prohibition is extended to whatever is measured by weight, such as copper, 
iron, etc. and whatever is measured by volume. 

Sa‘id ibn al-Musayyib, Ahmad and al-Shafi 1 in his old view!!! said that 
the reason for the prohibition in the last four of the six items was because 
they are foods measured by weight or volume. There is, thus, a dual reason: 
food and weight, or food and volume. Therefore, the prohibition was not 
extended to what is not measured by weight or volume although it could be 
eaten, such as watermelon, quince and the like.!V 

All scholars agree that it is permissible to sell any item to which usury 
applies against another ‘usurious’ item if they do not have the same reason 
for prohibition, and are in different quantities and handed over at different 
times. Thus, it is permissible to sell gold for wheat, or silver for barley or any 
other item measured by volume. Scholars are unanimous that it is not 
permissible to sell a ‘usurious’ item by the same quantity of the same item 
with one of the two quantities deferred. It is also forbidden to exchange two 
different quantities of the same items, such as gold for gold, on the spot. 
Further, it is not permissible for the seller and buyer to part before the 
exchange is made, if the exchange is two quantities of the same item, or of 
different items sharing the same reason for prohibition, such as gold for 
silver, or wheat for barley. Two different quantities of different items may be 
exchanged, such as two kilos of barley for one kilo of wheat, if the exchange 


is done on the spot. There is no difference among scholars on any of these 
matters except what we will mention later concerning Ibn 'Abbas's view that 
usury applies only to deferment. 

In hadith No. 3550, the Prophet says: ‘Do not sell gold for gold or silver 
for silver except like for like’. Scholars say that this applies to all kinds of 
gold and silver, whether high or low quality, broken or unbroken, jewellery 
or raw, etc. and whether pure or mixed. All this is unanimously agreed upon. 
The Prophet also says in the same hadith: ‘Do not sell what is unavailable for 
what is in hand’. ‘What is in hand’ refers to what is present at the time of the 
transaction, and what is unavailable is deferred. Scholars unanimously agree 
that it is forbidden to sell gold for gold, or silver for silver if the exchange is 
delayed. The same applies to selling wheat for wheat or barley, and to every 
two items that have the same reason for the prohibition of usury. 

If the sale transaction is one dinar for one dinar, with both being owed, 
then each party presents a dinar or sends someone to collect a dinar for him 
from home and they make the exchange when they are still together, before 
parting, then the transaction is valid. There is no disagreement among our 
scholars that it is lawful, because the condition is that they must not part 
before the exchange is made, and it is fulfilled. In the following hadith, No. 
3551, the Prophet says: ‘Do not sell anything of it which is unavailable for 
what is ready; it must be exchanged: hand to hand’. 

Qadi ‘lyad said that scholars are in agreement that it is not permissible to 
sell one of them against another if it is deferred or if one party leaves the 
place. It is not so. Al-Shafi' 1 and his disciples as well as other scholars are in 
agreement that the cases I have mentioned are permissible, but God knows 
best. 

In hadith, No. 3552 the Prophet prohibits sale of quantities of the same 
item ‘unless it is weight for weight, like for like, same for same’. Such 
equality is expressed in this way for greater emphasis and clarity. 


ili. 


iv. 


Related by al-Bukhari, 2177; al-Tirmidhi, 1241; al-Nasa'1, 4584 and 4585. 

Gold and silver were the universal currency at the time. People used the dinar which is the unit of 
the gold currency and the dirham as the silver unit. Normally ten dirhams were equal to one dinar. 
We often come across the distinction between al-Shafi'l’s ‘old’ and ‘new’ views. The old views are 
those he expressed whilst living in Iraq, and the new ones pertain to his last five years when he 
lived in Egypt. 

Needless to say, melon, quince and similar items are sold today by weight. 


CHAPTER 15 


MONETARY EXCHANGE AND SELLING 
GOLD FOR SILVER 


[3554-79]. (Dar al-Salam 3850-3851) Qutaybah ibn Said 
narrated:' Layth narrated [H]. Also, Muhammad ibn Rumh 
narrated; al-Layth reported; from Ibn Shihab; from Malik ibn Aws 
ibn al-Hadathan; that he said: ‘I came over saying: “Who will 
exchange for dirhams?” Talhah ibn ‘Ubaydullah, who was with 
‘Umar ibn al-Khattab, said: “Show us your gold. Come back to 
us when our servant will have come so that we give you your 
silver”. ‘Umar ibn al-Khattab said: “By God, No. You shall 
give him his silver [now] or return his gold”. God’s Messenger 
(peace be upon him) said: “Silver for gold is usurious unless 
exchanged on the spot; wheat for wheat is usurious unless 
exchanged on the spot; barley for barley is usurious unless 
exchanged on the spot; and dates for dates is usurious unless 
exchanged on the spot”.’ 
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Abu Bakr ibn Abi Shaybah, Zuhayr ibn Harb and Ishaq ibn 
‘Uyaynah narrated; from al-Zuhri; with the same chain of 
transmission: the same text. 
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[3555-80]. (Dar al-Salam 3852) ‘Ubaydullāh ibn ‘Umar al- 
Qawariri narrated:! Hammad ibn Zayd narrated; from Ayyüb; from 
Abu Qilabah. He said: ‘I was in Syria attending a circle with 
Muslim ibn Yasar. Abu al-Ash ath came over. People said: 
*Abu al-Ash ath, Abu al-Ash ath". He sat down. I said to him: 
“Narrate to our brother the story concerning Ubadah ibn al- 
Samit". He said: *Yes. We went on an expedition with 
Mu àwiyah when Mu àwiyah was the commander. We took 
plenty of war gains, and what we gained included some silver 
articles. Mu awiyah ordered a man to sell these articles in 
exchange for people's shares [of war gains]. People rushed to 
do this. Ubadah ibn al-Samit was informed". He stood up and 
said: *I heard God's Messenger (peace be upon him) 
prohibiting the sale of gold for gold, silver for silver, wheat for 
wheat, barley for barley, dates for dates and salt for salt, unless 
it is like for like, same for same. Whoever gives or requests an 
increase deals usuriously". People gave back what they had 


taken. 

Mu awiyah was informed and he stood up giving a speech. 
He said: “How come some men narrate things attributing them 
to God’s Messenger (peace be upon him)? We used to attend 
him and to be in his company, but we did not hear such hadiths 
from him”. ‘Ubadah ibn al-Samit rose and repeated the same 
story. He then said: “We shall narrate what we heard from 
God's Messenger (peace be upon him), even if Mu awiyah 
dislikes it (or perhaps he said: despite Mu awiyah). I do not 
care if I do not accompany him with his troops on a dark 
night”. Hammad said: “This or something similar". 
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Ishaq ibn Ibrahim and Ibn Abi ‘Umar narrated: both from ‘Abd al- 
Wahhab al-Thagafi; from Ayyub; with the same chain of 
transmission: a similar text. 
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[3556-81]. (Dar al-Salam 3853) Abu Bakr ibn Abi Shaybah, “Amr 
al-Naqid and Ishaq ibn Ibrahim narrated (Ibn Abi Shaybah’s text): 
Waki (Ishaq said: ‘reported’ and the other two said: ‘narrated’); 
Sufyan narrated; from Khalid al-Hadhdha’; from Abu Qilabah; 
from Abu al-Ash ath; from “Ubadah ibn al-Samit. He said: God's 
Messenger (peace be upon him) said: “Gold for gold, silver for 
silver, wheat for wheat, barley for barley, dates for dates and 
salt for salt: like for like, same for same, in spot exchange. If 
the exchange is of different kinds, you may sell as you please 
provided it is exchanged on the spot”.’ 
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[3557-82]. (Dar al-Salam 3854) Abu Bakr ibn Abi Shaybah 
narrated:! Waki narrated; Isma‘1l ibn Muslim al- Abdi narrated; 
Abu al-Mutawakkil al-Naji narrated; from Abu Sa ‘id al-Khudri. He 
said: ‘God’s Messenger (peace be upon him) said: “Gold for 
gold, silver for silver, wheat for wheat, barley for barley, dates 
for dates and salt for salt: like for like, in spot exchange. 
Whoever gives or requests an increase deals usuriously: both 
giver and taker are in the same position”.’ 
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[3558-000]. (Dar al-Salam 3855) “Amr al-Nagid narrated: Yazid 
ibn Harün narrated; Sulayman al-Raba‘l reported; Abu al- 
Mutawakkil al-Naji narrated; from Abu Said al-Khudri. He said: 
‘God’s Messenger (peace be upon him) said: “Gold for gold: 
like for like...”’ he added the same text. 
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[3559-83]. (Dar al-Salam 3856) Abu Kurayb Muhammad ibn al- 
‘Ala’ and Wasil ibn ‘Abd al-A là narrated:'" both said: Ibn Fudayl 
narrated; from his father; from Abu Zur ah; from Abu Hurayrah. 
He said: ‘God’s Messenger (peace be upon him) said: “Dates for 
dates, wheat for wheat, barley for barley and salt for salt: like 
for like, in spot exchange. Whoever gives or requests an 
increase commits usury unless kinds are different”.’ 
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[3560—000]." Abu Said al-Ashajj narrated: al-Muharibi narrated; 
from Fudayl ibn Ghazwan; with the same chain of transmission: 
the same text but did not mention ‘in spot exchange’. 
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[3561-84]. (Dar al-Salam 3857) Abu Kurayb and Wasil ibn “Abd 
al-A ‘la narrated:“ both said: Ibn Fudayl narrated; from his father; 
from Ibn Abi Nu'm; from Abu Hurayrah. He said: ‘God’s 
Messenger (peace be upon him) said: “Gold for gold: weight 


for weight, like for like; and silver for silver: weight for weight, 
like for like. Whoever gives or requests an increase, it becomes 


55 5 


usury”. 
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[3562-85]. (Dar al-Salam 3858) “Abdullah ibn Maslamah al- 
Qa nabi narrated:v! Sulayman (meaning Ibn Bilal) narrated; from 
Misa ibn Abi Tamim; from Said ibn Yasar; from Abu Hurayrah; 
that ‘God’s Messenger (peace be upon him) said: “A dinar for a 
dinar: no difference between them; and a dirham for a dirham: 
no difference between them". 
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Abu al-Tahir narrated: Abdullah ibn Wahb reported; he said: I 


heard Malik ibn Anas say: Musa ibn Abi Tamim narrated to me: 
with the same chain of transmission: the same text. 
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Text Explanation 


Hadith No. 3554 quotes the Prophet (peace be upon him) saying: ‘Silver for 
gold is usurious unless exchanged on the spot; wheat for wheat is usurious 
unless exchanged on the spot; barley for barley is usurious unless exchanged 
on the spot; and dates for dates is usurious unless exchanged on the spot’. 
The hadith states a condition of spot exchange in sales involving bartering 
articles that are liable to usury, if they have the same reason for prohibition, 
whether they are of the same type such as gold for gold, or of different types 
such as gold for silver. Thus, the Prophet mentions different types, ‘silver for 
gold’, so as to alert to any deal involving quantities of the same type. Maliki 
scholars maintain that this hadith states a condition that the exchange must 
take place immediately after the contract has been made. According to them, 
if the exchange is delayed after the contract, the deal is invalid even if the two 
parties are still together. According to our school, if the handing over takes 
place while the two parties are together and have not parted, the sale remains 
valid even if the exchange is delayed after the contract by a day or longer. 
The important condition is that the two parties do not part before the 
exchange. The same view is held by Abu Hanifah and other scholars. This 
hadith does not provide an argument in support of the Maliki scholars’ view. 

The hadith mentions that Talhah ibn “Ubaydullah wanted to make a 
currency exchange taking the gold from the seller and pay him the silver 
when the servant arrived. Talhah thought that this was valid like other 
transactions. He was unaware of the ruling on such exchange. When ‘Umar 
told him of the relevant hadith, he abandoned the proposed deal. 

Hadith No. 3556 mentions: ‘wheat for wheat, barley for barley, dates for 
dates and salt for salt: like for like, same for same, in spot exchange. If the 
exchange is of different kinds, you may sell as you please provided it is 
exchanged on the spot’. The hadith provides clear evidence that wheat and 
barley are two different types. This is agreed upon by al-Shafii, Abu 
Hanifah, al-Thawri, scholars of Hadith and Figh, as well as others. Malik, al- 


Layth, al-Awza 1, and most early scholars of Madinah and Syria say that they 
are one type. This view is also attributed to ‘Umar, Said and other early 
scholars. They agree that millet, corn and rice are three different types, except 
for al-Layth ibn Sa'd and Ibn Wahb who claim that all three are one type. The 
Prophet says in hadith No. 3557 that ‘whoever gives or requests an increase 
deals usuriously’. This means that both the one who pays the excess and the 
one who takes it are guilty of the sin of usury. 

Hadith No. 3555 mentions the case when ‘Ubadah ibn al-Samit explained 
what the Prophet said about usurious exchanges. When he did this, the people 
‘gave back what they had taken’. This is clear evidence that such a 
transaction is invalid. In this hadith "Ubadah responds to the criticism of 
Mu ‘awiyah, the Caliph, saying: ‘We shall narrate what we heard from God's 
Messenger (peace be upon him), even if Mu awiyah dislikes it, or perhaps he 
said: despite Mu ' awiyah'. This statement emphasizes the importance of 
informing people of the Sunnah and spreading information, no matter who 
dislikes it. The truth must be stated, even if it is in opposition to the view of 
the ruler or anyone in high position. 

The hadith emphasizes the condition of the exchange being done on the 
spot, even when the articles to be exchanged are of different types. Isma'il 
ibn “Ulayyah says that it is permissible that the exchange takes place in 
different times, but his view is countered by these hadiths and the unanimity 
of scholars. Perhaps he was unaware of this hadith. Had he been aware of it, 
he would not have held a different view. 


Transmission 


The chain of transmission of Hadith 3558 includes a narrator called 
Sulayman al-Raba'1. His name al-Raba'1 means that he is affiliated to the 
Rabi ah tribe. 


Related by al-Bukhari, 2134, 2170 and 2174; Abu Dawid in a shorter version, 3348; al-Tirmidhi, 
1243; al-Nasa'1 in a shorter version, 4572; Ibn Majah, 2253 and 2260. 
Related by Abu Dawid in a shorter version, 3349 and 3350; al-Tirmidhi, 1240. 


i. Related by al-Nasa'1, 4579. 


Related by al-Nasa"1, 4573. 
In Dar al-Salam's edition, this hadith is attached to the one before it. 
Related by al-Nasa'1, 4583; Ibn Majah in a similar version, 2255. 


i. Related by al-Nasa’l, 4581. 


CHAPTER 16 


THE PROHIBITION OF SELLING SILVER 
FOR GOLD FOR FUTURE PAYMENT 


[3563-86]. (Dar al-Salam 3859) Muhammad ibn Hatim ibn 
Maymün narrated:' Sufyan ibn “Uyaynah narrated; from ‘Arm; 
from Abu al-Minhal. He said: ‘A partner of mine sold some 
silver with payment delayed until the season, or the pilgrimage. 
He came and told me. I said that this is not valid. He said that 
he sold it in the market and no one objected to him. I went to 
al-Bara’ ibn ‘Azib and asked him. He said: “When God's 
Messenger (peace be upon him) came to Madinah, we used to 
make such a deal. He said: *Whatever is exchanged on the spot 
is appropriate, and whatever involves delayed payment is 
usury. Yet, go to Zayd ibn Arqam [and ask him]; his is a bigger 
business than mine". I went to him and asked him. He told me 
the same.’ 
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[3564-87]. (Dar al-Salam 3860) 'Ubaydullah ibn Mu'adh al- 
‘Anbari narrated: my father narrated; Shu bah narrated; from 
Habib; that he heard Abu al-Minhal say: ‘I asked al-Bara’ ibn 
‘Azib about currency exchange [i.e., gold for silver]. He said: 
“Ask Zayd ibn Arqam; he knows better”. I asked Zayd, and he 
said: “Ask al-Bara’; he knows better". Then they said: *God's 
Messenger (peace be upon him) prohibited selling silver for 
gold for future payment". 
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[3565-88]. (Dar al-Salam 3861-3862) Abu al-Rabr al- Ataki 
narrated:" 'Abbad ibn al- Awwam narrated; Yahya ibn Abi Ishaq 
reported; “Abd al-Rahman ibn Abi Bakrah narrated; from his 
father. He said: ‘God’s Messenger (peace be upon him) 
prohibited trading silver for silver or gold for gold unless it is 
like for like. He told us to buy silver for gold as we wish and 
buy gold for silver as we wish. A man asked him: *Is it hand to 
hand [i.e., spot exchange]?” He said: “This is what I heard". 
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Ishaq ibn Mansur narrated to me: Yahya ibn Salih reported; 
Mu awiyah narrated; from Yahya (who is Ibn Abi Kathir); from 
Yahya ibn Abi Ishaq; that “Abd al-Rahman ibn Abi Bakrah 
reported to him; that Abu Bakrah said: ‘God’s Messenger (peace 
be upon him) has forbidden us...’ the same text. 
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Text Explanation 


The prohibition in these hadiths pertains to selling silver for gold or gold for 
silver if the price is to be paid at some time in the future. To sell it for an 
owed price that is already due is permissible. In hadith No. 3565, the Prophet 
says that selling silver for gold or gold for silver may be done ‘as we wish’. 
This means whatever is agreed about measure or quantity is permissible, but 
on condition that payment is due and that the exchange is made at the time 
when the deal is done, before the buyer and seller part company. 


GS 


i. Related by al-Bukhari, 3939 and in a shorter versin 2016, 2180, 2181, and in a similar version, 
2497 and 2498; al-Nasa'1, 4589, 4590 and 4591. 
ii. Related by al-Bukhari, 2175 and in a shorter version, 2182; al-Nasa'1, 4592 and 4593. 


CHAPTER 17 


SELLING A NECKLACE OF GOLD AND 
BEADS 


[3566-89]. (Dar al-Salam 3863) Abu al-Tahir Ahmad ibn “Amr ibn 
Sarh narrated to me: Ibn Wahb reported; Abu Hani’ al-Khawlani 
reported to me; that he heard 'Ulayy ibn Rabah al-Lakhmi say: I 
heard Fadalah ibn ‘Ubayd al-Ansari say: ‘When he was at 
Khaybar, God’s Messenger was brought a necklace with beads 
and gold. It was part of the war gains being sold. God’s 
Messenger (peace be upon him) ordered that the gold in the 
necklace should be removed separately. He then said to the 
people: “Gold may be sold for gold: weight for equal weight”.’ 
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[3567-90]. (Dar al-Salam 3864-3865) Qutaybah ibn Said 


narrated:' Layth narrated: from Abu Shuja' Sa'id ibn Yazid; from 
Khalid ibn Abi ‘Imran; from Hanash al-San ani; from Fadalah ibn 
‘Ubayd. He said: ‘At the time of Khaybar, I bought a necklace 
of gold and beads for twelve dinars. When I separated its 
components, and I found in it more than twelve dinars. I 
mentioned this to the Prophet, and he said: “It cannot be sold 
until it is separated”.’ 
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Abu Bakr ibn Abi Shaybah and Abu Kurayb narrated: both said: 
Ibn Mubarak narrated; from Sa'id ibn Yazid; with the same chain 
of transmission: a similar text. 
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[3568-91]. (Dar al-Salam 3866) Qutaybah ibn Said narrated: 
Layth narrated: from Ibn Abi Ja far; from al-Julah Abu Kathir; 
Hanash al-San ani narrated to me; from Fadalah ibn ‘Ubayd. He 
said: ‘We were with God's Messenger (peace be upon him) at 
Khaybar, and we traded with the Jews: an ouqiyyah of gold for 
two or three dinars. The Prophet said: “Do not sell gold for 


gold unless it is weight for equal weight”.’ 
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[3569-92]. (Dar al-Salam 3867) Abu al-Tahir narrated to me: Ibn 
Wahb reported; from Qurrah ibn “Abd al-Rahman al-Ma afin, 
‘Amr ibn al-Harith and others; that “Amir ibn Yahya al-Ma ‘afirt 
reported; from Hanash; that he said: ‘We were with Fadalah ibn 
‘Ubayd on an expedition. A necklace with gold, silver and 
jewels was given to me and my companions. I wanted to buy it. 
I asked Fadalah ibn Ubayd and he said: Take out its gold and 
put it on the scales and put your gold on the other and take 
only a measure for an equal measure. I heard God’s Messenger 
(peace be upon him) say: “Whoever believes in God and the 
Last Day must not take anything other than measure for equal 
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Text Explanation 


Hadith No. 3566 shows that it is not permissible to sell gold together with 
something else for gold, until the gold is separated and sold for its equal 
weight of gold, while the other item is sold for whatever the seller requests. 
Similarly, silver with something else cannot be sold for silver; nor can wheat 
with something else be sold for wheat; nor salt with something else for salt. 
The same applies to all goods where a usurious transaction can be effected. 
The items must be separated, whether the gold is much or little. The same 
also applies to other kinds. 

This is a famous case discussed in the Fiqh books of al-Shafi' 1, scholars 
of his school and others, and known as mudd 'ajwah, or a ‘measure of dates’. 
A mudd is a volume unit estimated as to what an average man can hold in his 
two cupped hands. The case supposes selling a mudd of dates and one dirham 
for two mudds of dates or for two dirhams. The answer is that such a 
transaction is not permissible on the basis of this hadith. This is reported to be 
the ruling of ‘Umar ibn al-Khattab and his son, and a group of early scholars. 
It is the view of al-Shafi' t, Ahmad, Ishaq and Muhammad ibn ‘Abd al- 
Hakam of the Maliki School. Abu Hanifah, al-Thawari and al-Hasan ibn 
Salih said that it is permissible to sell at more gold than it contains. If it is 
sold for the same amount of gold it contains or less, the sale is not 
permissible. Malik and his disciples as well as other scholars said that it is 
permissible to sell a sword ornamented with gold or some other item that 
includes gold: it is permissible to sell such an item if the gold in it is 
secondary to something else. They consider that its gold should be one-third 
or less. Hammad ibn Abi Sulayman said that it can be sold for gold, whatever 


its amount is, whether equal to it or more or less than it. This is wrong and 
contrary to the clear meaning of the hadith. 

Our scholars support their argument with the hadith mentioning the sale 
of the necklace. Hanafi scholars respond that the gold in the necklace was 
more than twelve dinars and he bought it for twelve dinars. We do not permit 
such a sale, but we say that the sale is valid if the necklace is sold for an 
amount of gold that is more than the gold it contains. The excess gold will 
thus be in return for the beads and whatever else it contains alongside its 
gold. Thus, the sale becomes like two contracts. On the other hand, al-Tahawi 
responds that the Prophet disallowed the sale of the necklace because it was 
part of war gains, so that Muslims will not be undersold. These two 
arguments are weak, particularly al-Tahawt’s one, because it is a mere claim. 
Our scholars respond insisting that their view is the correct one and that these 
two arguments are wrong, citing in evidence that the Prophet says in hadith 
No. 3567: ‘It cannot be sold until it is separated’. This is a clear statement, 
setting a condition of separating the items when selling, and whereby there is 
no distinction on the basis of the amount of gold when selling, and whether it 
was much or little. Moreover, there is no difference between war gains and 
other items being sold, but God knows best. 

Hadith No. 3568 says: ‘We traded with the Jews: an ouqiyyah of gold for 
two or three dinars. The Prophet said: ‘Do not sell gold for gold unless it is 
weight for equal weight’. It seems that what Fadalah, the Prophet’s 
Companion, meant was that they bought an ouqiyyah of gold, beads and other 
things for two or three dinars. An ouqiyyah weighs forty dirhams. Needless to 
say, no one can buy such an amount of gold for two or three dinars, [which 
are equivalent to twenty or thirty dirhams]. This is the reason for the 
Prophet’s Companions trading in this way, thinking that it is permissible, 
because the gold was mixed with other things. The Prophet explained to them 
that it is forbidden unless they separate the gold and sell it for an equal 
measure of gold. 


Gs 


i Related by Abu Dawid in a similar and longer version, 3351, 3352 and 3533; al-Tirmidhi, 1255; 
al-Nasa'1 in similar versions, 4587 and 4588. 


CHAPTER 18 


SELLING FOOD LIKE FOR LIKE 


[3570-93]. (Dar al-Salam 3868) Haran ibn Ma rüf narrated: 
‘Abdullah ibn Wahb narrated; “Amr reported to me [H]. Also, Abu 
al-Tahir narrated to me: Ibn Wahb reported; from “Amr ibn al- 
Harith; that Abu al-Nadr narrated to him; that Busr ibn Said 
narrated to him; from Ma mar ibn ‘Abdullah; that he ‘sent his 
servant with one sd’ of wheat. He told him: “Sell it and buy 
barley in its place”. The servant went [on this errand] and 
received one sd and a fraction of one sa extra. When he came 
back to Ma mar, he told them. Ma mar said to him: *Why did 
you do that? Go back and return it. Take no more than 
measure for equal measure. I used to hear God's Messenger 
say: ‘Food for food: like for like’. Barley was our staple diet at 
the time". He was told: “The two are not of the same type". He 
said: “I fear that they are alike”.’ 
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[3571-94]. (Dar al-Salam 3869) “Abdullah ibn Maslamah ibn 
Qa‘nab narrated:' Sulayman (meaning Ibn Bilal) narrated; from 
‘Abd al-Majid ibn Suhayl ibn ‘Abd al-Rahman; that he heard Sa ‘id 
ibn al-Musayyib narrating; that Abu Hurayrah and Abu Sa ‘id 
narrated to him; that ‘God’s Messenger (peace be upon him) sent 
a man from the Ansari ‘Adiy clan in charge of Khaybar. He 
brought dates of the Janib type. God's Messenger (peace be 
upon him) asked him: “Are all Khaybar dates of such quality?” 
He said: “No, by God. We buy one sd for two of heaped dates". 
The Prophet said: *Do not do that, but exchange measure for 
equal measure; or sell that and buy with its price of this. The 
same applies to weights".* 
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[3572-95]. (Dar al-Salam 3870) Yahya ibn Yahya narrated: he 
said: I read out to Malik; from ‘Abd al-Majid ibn Suhayl ibn “Abd 
al-Rahman ibn 'Awf; from Sa‘id ibn al-Musayyib; from Abu Sa‘id 
al-Khudri and Abu Hurayrah; that ‘God’s Messenger (peace be 
upon him) appointed a man in charge of Khaybar. He brought 
him dates of the Janib type. God’s Messenger said to him: “Are 
all Khaybar dates of such quality?” He said: “No, by God. We 
buy one sa of this for two sá's or two sàá s for three [of other 
dates]”. The Prophet said: “Do not do that. Sell the low quality 
dates for money; then pay the money to buy the Janib dates”.’ 
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[3573-96]. (Dar al-Salam 3871) Ishaq ibn Mansür narrated:! 
Yahya ibn Salih al-Wuhazi reported; Mu‘awiyah narrated [H]. 
Also, Muhammad ibn Sahl al-Tamimi and ‘Abdullah ibn ‘Abd al- 
Rahman al-Darimi narrated to me (their text); all from Yahya ibn 
Hassan; Mu awiyah (who is Ibn Sallam) narrated; Yahya (who is 
Ibn Abi Kathir) reported to me. He said: I heard ‘Uqbah ibn “Abd 
al-Ghafir say: I heard Abu Sa‘id say: ‘Bilal brought some Barni 


dates. God’s Messenger (peace be upon him) said to him: 
“Where did this come from?” Bilal said: “We had some low 
quality dates and I sold two sà s of it for one sa’ [of this] for the 
Prophet to eat. At this point, God's Messenger said: ‘Ooooh! 
The very usury. Do not do that. If you want to buy dates, sell 
your dates for something else, then buy [the dates you want] 
with the price”.”’ 

Ibn Sahl did not mention the words, ‘at this point’ in his 
narration. 
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[3574-97]. (Dar al-Salam 3872) Salamah ibn Shabib narrated: al- 
Hasan ibn A'yan narrated; Ma qil narrated; from Abu Qaza ah al- 
Bahili; from Abu Nadrah; from Abu Said. He said: *God's 


Messenger (peace be upon him) was brought some dates. He 
said: “These dates are not ours”. The man said: “Messenger of 
God, we sold two sà s of our dates for one sa’ of these". God's 
Messenger said to him: “This is usury. Return it, then sell our 
dates and buy of this type for us”.’ 
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[3575—98]. (Dar al-Salam 3873) Ishaq ibn Mansür narrated to me:!! 
"Ubaydullah ibn Misa narrated; from Shayban; from Yahya; from 
Abu Salamah; from Abu Sa‘id: ‘We used to be given collected 
dates during God’s Messenger’s life time. These were mixed 
types of dates. We used to sell two sd's of it for one sa’. God's 
Messenger was informed of this and he said: “No two sà's of 
dates for one sà , and no two sds of wheat for one sd, and no 
one dirham for two dirhams”.’ 
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[3576-99]. (Dar al-Salam 3874) “Amr al-Naqid narrated to me: 
Ismail ibn Ibrahim narrated; from Said al-Jurayri; from Abu 
Nadrah. He said: ‘I asked Ibn ‘Abbas about currency exchange. 
He said: “Is it spot exchange?” I said: “Yes”. He said: “There is 
no harm in that". I told Abu Sa'id, saying that I asked Ibn 
‘Abbas about currency exchange and he asked: “Is it an 
exchange on the spot?" I said: *Yes" and he said, *there is no 
harm”. He [meaning Abu Sa id al-Khudri] said: “Did he say 
this? I shall write to him asking him not to approve of it to 
you”. He added: “By God, one of God's Messenger's servants 
brought him some dates, and he thought it strange. He said: ‘It 
seems that these dates are not from our land’. The servant said: 
‘The dates of our land (or our dates) had something [meaning 
some defect] last year. I exchanged it for this, giving some 
extra’. The Prophet said: ‘You have doubled; you have 
committed usury. Never do this. If you have something wrong 
with your dates, sell them, then buy with the money whatever 
dates you want." 
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[3577-100]. (Dar al-Salam 3875) Ishaq ibn Ibrahim narrated: “Abd 
al-A la reported; Dawid reported; from Abu Nadrah. He said: ‘I 
asked Ibn ‘Umar and Ibn ‘Abbas about currency exchange, 
and they thought it was acceptable. I was then sitting with Abu 
Sa 1d al-Khudri and I asked him about currency exchange. He 
said: “Whatever is in excess is usury. I disliked what he said in 
the light of what they both said”. He said: “I am only telling 
you what I heard from God’s Messenger (peace be upon him). 
The man looking after his date trees brought him one sa’ of 
good quality dates, but the Prophet's dates were of this type. 
The Prophet said to the man: *How come you bring these?" He 
said: “I took two sa's and bought this one sd in exchange. In 
the market, the price of this is such and the price of that is so". 
God's Messenger said: *Woe to you! You have committed 
usury. If you want to do this, sell your dates for something, and 
then buy with that something whatever dates you wish". 

Abu Sa id said: ‘Which is more likely to be usurious: dates 
for dates, or silver for silver?’ He [meaning Abu Nadrah] said: 
“I went to Ibn Umar later and he forbade me to do it. I did not 
go to Ibn Abbas. Abu al-Sahba’ told me that he asked Ibn 
‘Abbas about it in Makkah and he disapproved of it”.’ 
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[3578-101]. (Dar al-Salam 3876) Muhammad ibn  Abbad, 
Muhammad ibn Hātim and Ibn Abi ‘Umar narrated to me: all 
from Sufyan ibn "Uyaynah (Ibn ‘“Abbad’s text); he said: Sufyan 
narrated; from “Amr; from Abu Salih. He said: ‘I heard Abu Sa id 
al-Khudri say: “Dinar for dinar and dirham for dirham: like 
for like. Whoever gives or asks for an increase deals in usury”. 
I said to him: “Ibn ‘Abbas says something different”.’ He said: 
‘I met Ibn ‘Abbas and said to him: “Is what you have been 
saying something you heard God's Messenger (peace be upon 
him) say, or you have found in God's Book?" He said: *I have 
not heard it from God's Messenger (peace be upon him) and I 
do not find it in God’s Book. But Usamah ibn Zayd narrated to 


me that the Prophet (peace be upon him) said: ‘Usury is in 
deferment’.”’ 
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[3579-102]. (Dar al-Salam 3877) Abu Bakr ibn Abi Shaybah, 
‘Amr al-Naqid, Ishaq ibn Ibrahim and Ibn Abi “Umar narrated 
( Amr's text): Sufyan ibn “Uyaynah (Ishaq said: ‘reported’ and the 
others said: ‘narrated’); from “Ubaydullah ibn Abi Yazid; that he 
heard Ibn “Abbas say: ‘Usamah ibn Zayd told me that the 
Prophet (peace be upon him) said: “Usury is in deferment”.’ 
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[3580-103]. (Dar al-Salam 3878) Zuhayr ibn Harb narrated: “Affan 
narrated [H]. Also, Muhammad ibn Hatim narrated to me; Bahz 
narrated; both said: Wuhayb narrated; Ibn Tawis narrated; from his 
father; from Ibn “Abbas; from Usamah ibn Zayd; that ‘God’s 
Messenger (peace be upon him) said: “No usury applies to what 
is exchanged on the spot, hand to hand”.’ 
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[3581-104]. (Dar al-Salam 3879) Al-Hakam ibn Misa narrated: 
Hiql narrated; from al-Awzai. He said: ‘Ata’ ibn Abi Rabah 
narrated to me; that ‘Abu Said al-Khudri met Ibn ‘Abbas and 
said to him: “What you say about currency exchange: is it 
something you heard from God’s Messenger (peace be upon 
him), or something you find in God’s Book?” Ibn ‘Abbas said: 
“No. I do not say that. As for God’s Messenger, you knew him 
better; and as for God’s Book, I do not know it in it. However, 
Usamah ibn Zayd told me that God’s Messenger (peace be 
upon him) said: ‘Usury is indeed in deferment’”.’ 
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Text Explanation 


Hadith No. 3570 mentions that Ma'mar ibn ‘Abdullah rejected what his 
servant did when he exchanged a measure of wheat for a greater measure of 
barley. Malik cites this hadith in support of his view that wheat and barley are 
one type, and therefore they can only be exchanged in equal quantities. The 
view of our Shàfi'1 School and the majority of scholars is that they are two 
different types and, therefore, there is no harm in exchanging different 
quantities of them, like exchanging wheat for rice. Our evidence is the 
Prophet's statement: 'If the deal is of different types, you may sell as you 
wish’. In addition, Abu Dawud and al-Nasa'1 relate in a hadith narrated by 
‘Ubadah ibn al-Samit stating that the Prophet said: ‘There is no harm in 
selling wheat for barley, with the barley being in a larger quantity, if the 
exchange is on the spot'. This hadith, No. 3570, provides no argument in 
support of Malik's view that barley and wheat are one type. Ma'mar feared 
this and he took a precautionary measure to keep on the safe side. 

Hadith No. 3571 mentions that the zakat collector the Prophet sent to 
Khaybar *brought dates of the Janib type. God's Messenger (peace be upon 
him) asked him: *Are all Khaybar dates of such quality?" He said: *No, by 
God". We buy one sa’ for two of heaped dates. The Prophet said: “Do not do 
that, but exchange measure for equal measure; or sell that and buy with its 
price of this. The same applies to weights".' The Janib is one of the best 
kinds of dates, while the heaped dates are of different types, put together 
because of their low quality. This hadith is understood to mean that the man 
who exchanged two measures of low quality dates for one measure of the 
superior type did not know that such an exchange is forbidden. Perhaps this 


incident took place shortly after usury was forbidden, or for some other 
reason. 

This hadith is taken as evidence in support of our and other scholars’ 
view that ‘aynah is not forbidden. This is a sort of loophole used by some 
people to give them what is intended in usury. One person sells an article to 
another for, say, two hundred dirhams. He subsequently buys the same article 
from the man for one hundred dirhams. The evidence derived from this 
hadith is that the Prophet said: ‘Sell that and buy with its price of this’. He 
did not differentiate between buying from the one who bought the original 
commodity or from someone else. Therefore, there is no difference. All this 
is not forbidden according to al-Shafi 1 and other scholars. Malik and Ahmad 
say that it is forbidden. 

The Prophet says in the hadith: “The same applies to weights’. This 
means that it is not permissible to exchange different weights of the same 
type of a product to which usury may apply. Therefore, the exchange must be 
a weight for an equal weight. 

In hadith No. 3573, Bilal mentions to the Prophet that he exchanged two 
measures of low-quality dates for one measure of dates of better quality. The 
Prophet’s response was: ‘Ooooh! The very usury’. The Arabic word is 
awwah, which expresses a feeling of pain or sorrow. He describes the 
exchange as the essence of forbidden usury. 

In hadith No. 3574, the Prophet says to the one who exchanged two sds 
of dates for one sa’ of better dates: “This is usury. Return it’. This provides 
evidence that when something is held as a result of an invalid sale, it should 
be returned to the seller, and when it is returned, the seller should refund the 
price. It may be said that the previous hadith does not mention the Prophet’s 
order to return it. In answer we say, the two hadiths seem to refer to the same 
case and the Prophet ordered its return, but some narrators did not keep the 
order in memory. Therefore, we accept the addition made by reliable 
narrators. If it is confirmed that these were two different cases, we would say 
that the Prophet ordered the return of the goods, even though it has not been 


reported to us. Then if it is confirmed that he did not order the return of the 
goods, despite the reference to two cases, we would say it was because the 
seller was unknown. In this case, it becomes like a lost property belonging to 
one owed its price, which is the dates taken in compensation. As such, there 
is no problem with the hadith. 

Hadith No. 3576 mentions that Abu Nadrah asked Ibn “Abbas and Ibn 
‘Umar about currency exchange and they approved of it if the exchange took 
place on the spot. Abu Sa'id al-Khudri objected and mentioned that the 
Prophet stated the prohibition of exchanging different quantities of the same 
type, mentioning the case of dates and the difference in quality. Both Ibn 
‘Umar and Ibn “Abbas accepted the evidence and reverted to the ruling that it 
is forbidden. 

In the following hadiths, Ibn “Abbas mentions that his earlier view was 
based on what Usamah ibn Zayd had told him whereby the Prophet said: 
‘Usury is in deferment’. In hadith No. 3580, he quotes the Prophet saying: 
‘No usury applies to what is exchanged on the spot, hand to hand’. 

What all this shows is that Ibn “Umar and Ibn ‘Abbas believed that usury 
does not apply to a transaction in which each party hands over what is due to 
the other on the spot. Thus, they thought it is acceptable to sell one dirham or 
dinar for two dirhams or two dinars, or one measure of dates or wheat for two 
measures of dates or wheat, and so on. In other words, they thought that an 
exchange of different quantities of the same type does not constitute usury as 
long as the exchange was done on the spot. Only where one party defers 
handing over what is due, does usury occur. Their view was based on what 
Usamah narrated, quoting the Prophet: ‘Usury is in deferment’. Once they 
learnt the hadith narrated by Abu Sa‘id al-Khudri, they changed their view 
and concurred that it is forbidden to exchange different measures or 
quantities of the same type. Muslim expressly confirms that they changed 
their views. 

The hadith narrated by Usamah quoting the Prophet says: ‘No usury 
applies to what is exchanged on the spot, hand to hand’. Some scholars say 


that this hadith is abrogated by the hadiths in this chapter. All Muslims agree 
on not practising what it obviously means. This indicates that it has been 
abrogated. However, some scholars give other interpretations of the hadith. 
One such interpretation is that it applies to items to which usury does not 
apply, such as clothing. For example: one party sells the other a described 
suit in exchange for a described article: if the exchange is done on the spot, it 
is appropriate, but if the article is to be handed over at a later date, the 
transaction is usurious. A second interpretation is that it applies to different 
types: they may be exchanged in different quantities if the exchange is 
immediate. The third is that the hadith narrated by Usamah is expressed in 
general terms while the hadiths of “Ubadah ibn al-Samit, Abu Sa'1d al-Khudri 
and others are detailed. It is obligatory to put the detailed into practice and to 
attach the general to the detailed. This is the response given by al-Shafi 1. 


i. Related by al-Bukhari, 2201, 2202, 2302, 2303, 4244, 4245, 4246, 7350 and 7351; al-Nasa'1, 4567 
and 4568. 

ii. Related by al-Bukhari in a longer version, 2312; al-Nasa'1, 4571. 

iii. Related by al-Bukhari in a shorter version, 2080; al-Nasa'1, 4569 and 4570; Ibn Majah, 2256. 

iv. Related by al-Bukhari, 2178 and 2179; al-Nasa'1 in a shorter version, 4594 and 4595; Ibn Majah, 
2257. 


CHAPTER 19 


CURSING THE TAKER AND THE GIVER OF 
USURY 


[3582-105]. (Dar al-Salam 3880) “Uthman ibn Abi Shaybah and 
Ishaq ibn Ibrahim narrated ( Uthman's text): Jarir (Ishaq said: 
‘reported’ and ‘Uthman said: ‘narrated’); from Mughirah; he said 
that Shibak asked Ibrahim and he narrated from “Alqamah; from 
‘Abdullah. He said: ‘God’s Messenger (peace be upon him) 
cursed the one who devours usury and the one who pays it’. I 
said: ‘And the writer [of the contract] and its two witnesses’? 
He said: ‘We only narrate what we have heard.’ 
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[3583-106]. (Dar al-Salam 3881) Muhammad ibn al-Sabbah, 
Zuhayr ibn Harb and ‘Uthman ibn Abi Shaybah narrated: they said: 
Hushaym narrated; Abu al-Zubayr reported; from Jabir. He said: 
*God's Messenger (peace be upon him) cursed the one who 
devours usury, the one who pays it, the one who writes [the 


agreement] and the two witnesses’. He said: “They are all the 
same’. 
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Text Explanation 


The second hadith, No. 3583, clearly states that it is forbidden to write down 
the agreement of a usurious transaction and to act as a witness to it. The 
Prophet curses those who perform such actions, making it clear that it is 
forbidden to help others commit acts that are prohibited in Islam, but God 
knows best. 


CHAPTER 20 


TAKING WHAT IS LAWFUL AND LEAVING 
THE DOUBTFUL 


[3584-107]. (Dar al-Salam 3882-3884) Muhammad ibn “Abdullah 
ibn Numayr al-Hamdani narrated:' my father narrated; Zakariyya’ 
narrated; from al-Sha bi; from al-Nu' man ibn Bashir. He said: I 
heard him say: ‘I heard God's Messenger (peace be upon him) 
say, (and al-Nu man pointed with his two fingers to his ears): 
*What is lawful is plain and what is unlawful is plain; and in 
between are doubtful matters unknown to many people. 
Whoever avoids doubtful matters clears himself in regard to 
his religion and his honour; but the one who slips into the 
doubtful will fall into what is unlawful. [He is] like a shepherd 
who pastures close to a sanctuary, all but grazing therein. For 
certain, every king has a sanctuary, and for certain God's 
sanctuary is His prohibitions. Indeed, there is in the body a 
morsel of flesh which, if it be whole, all the body is whole, and 
which, if it be diseased, all the body is diseased. Indeed, it is the 
heart". 
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Abu Bakr ibn Abi Shaybah narrated: Waki narrated [H]. Also, 
Ishaq ibn Ibrahim narrated; ‘Isa ibn Yünus reported; both said: 
Zakariyya’ narrated; with the same chain of transmission: the same 
text. 


mC ei sero Tora luc gc osse el lias 


yl yl lip USS mice Wis g cy SLE 4C PCS (ou lb bl 


Ishaq ibn Ibrahim narrated: Jarir reported; from Mutarrif and Abu 
Farwah al-Hamdani [H]. Also, Qutaybah ibn Sa‘id narrated; 
Ya qub (meaning Ibn ‘Abd al-Rahman al-Qariy) narrated; from Ibn 
‘Ajlan; from “Abd al-Rahman ibn Sa ‘1d; all of them from al-Sha br; 
from al-Nu man ibn Bashir; from the Prophet; the same text, but 
Zakariyya's narration is longer and more complete. 
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[3585-108]. (Dar al-Salam 3885) “Abd al-Malik ibn Shu ayb ibn 
al-Layth ibn Sa'd narrated: my father narrated to me; from my 
grandfather; Khalid ibn Yazid narrated to me; Said ibn Abi Hilal 
narrated to me; from ‘Awn ibn ‘Abdullah; from ‘Amir al-Sha br; 
that he heard Nu'man ibn Bashir ibn Sad, the Prophet’s 
Companion, addressing the people at Hums. He said: ‘I heard 
God’s Messenger (peace be upon him) say: ‘What is lawful is 
plain and what is unlawful is plain...”.’ 
He adds the same as the narration by Zakariyya’ from al- 
Sha bi, up to ‘all but grazing therein’. 
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Text Explanation 


This hadith is considered one of the most important hadiths of the Prophet, as 
it includes many greatly important points. It is one of the hadiths that sum up 


the religion of Islam. Some scholars say that it constitutes one-third of Islam, 
and that Islam is based on three hadiths: 1) This one, No. 3584, 2) The hadith 
which begins with: ‘Actions are but by intention and everyone shall have but 
what one has intended, etc.’ and 3) The hadith that says: ‘Part of one’s being 
a good Muslim is that he takes no interest in what does not concern him’. 
Abu Dawid al-Sijistani said: Islam is based on four hadiths: these three and 
the hadith that says: ‘None of you truly believes until he wishes for his 
brother what he wishes for himself’. Some scholars add the hadith that says: 
‘Attach little importance to this world and God will love you; and care 
nothing for what people desire and people will love you’. 

Scholars explained the great importance of this hadith. They say that it 
highlights the need to stick to what is lawful, with regards to what one eats, 
drinks, wears and does. One must steer away from what is forbidden in all 
areas. The hadith also warns against going into what is doubtful, stating this 
very clearly and giving the example of getting too close to a sanctuary. It 
concludes with the most important point which is the need to ensure that 
one’s heart is sound. The Prophet states that if one’s heart is whole and free 
of disease the whole body is sound and healthy, while disease of the heart 
means the whole body is diseased. 

The hadith begins with: ‘What is lawful is plain and what is unlawful is 
plain’. This means that things are grouped into three categories: the first 
category includes what is clearly lawful and permissible, such as bread, 
fruits, oil, honey, and also the milk and eggs of animals that are permissible 
to eat, and similar types of food. This category also includes clearly lawful 
behaviour such as speaking, looking, walking and other actions. The second 
category includes what is plainly unlawful, such as drinking wine, urine or 
blood and eating pig meat or carrion. Likewise, adultery, lying, backbiting 
and lustful gazing at the opposite sex are clearly unlawful practices. The third 
category includes matters that are neither clearly lawful nor clearly unlawful. 
Therefore, many people do not know these or the rulings attached to them. 
Religious scholars know the rulings of such matters, either on the basis of 


text, or analogy, or some other basis. If something remains uncertain whether 
permissible or prohibited, and neither a religious text nor scholars unanimity 
applies to it, a scholar who is competent to deduce a ruling through reasoning 
will give it a ruling on the basis of acceptable evidence. If his verdict is that it 
is permissible, then it is. However, the evidence may not be clear cut, and it 
would be safer to refrain from that thing because it comes under what the 
Prophet says: ‘Whoever avoids doubtful matters clears himself in regard to 
his religion and his honour’. 

If a mujtahid scholar cannot determine a ruling regarding something, is 
this considered permissible, forbidden or unknown? There are three rulings 
mentioned by Qadi ‘Iyad and other scholars. It appears that these three 
rulings are based on the different views regarding the status of things before a 
religious ruling is given on them. There are four different views in the case, 
the first and most correct is that no ruling of permissibility, prohibition or 
otherwise is given, because a ruling requires implementation by people. 
According to the people of the truth, no requirement can be established 
except through religious law. The second view rules that such matters are 
forbidden, while the third view rules their permissibility. The fourth view 
gives no ruling, but God knows best. The Prophet says that a person who 
avoids doubtful matters ‘clears himself in regard to his religion and his 
honour’. This means that he is clear of legitimate criticism regarding his faith, 
and he protects his own and his family honour from what other people may 
Say. 

In this hadith, the Prophet (peace be upon him) says: ‘For certain, every 
king has a sanctuary, and for certain God’s sanctuary is His prohibitions’. 
This refers to the practice of kings and rulers. Every king has his own private 
domain which he keeps for himself and does not allow others to enter. 
Whoever trespasses into a king’s private domain is punished by that king. To 
avoid such punishment, one has to take precautions not to trespass. God has 
His own sanctuary marked out by the sinful practices He has forbidden such 
as murder, adultery, theft, false accusation of others, drinking intoxicants, 


lying, backbiting, taking other people’s property by false claims, etc. All 
these are part of God’s sanctuary. Anyone who delves into it through 
committing any sin incurs a punishment, and whoever gets close to it exposes 
himself to falling into it. It is wise, therefore, to take the necessary measures 
to stay away from it and not to do what brings oneself close to sin. This is 
ensured by steering away from doubtful matters. 

The hadith is concluded with the following statement by the Prophet: 
‘Indeed, there is in the body a morsel of flesh which, if it be whole, all the 
body is whole, and which, if it be diseased, all the body is diseased. Indeed, it 
is the heart’. The heart is described as a ‘morsel of flesh’ to indicate its being 
very small in comparison with the body, although the soundness or sickness 
of the body are in consequence of the soundness or sickness of the heart. The 
hadith urges serious action to ensure that one’s heart remains whole and 
sound, protecting it from corruption. 

The wording of this hadith is taken as evidence confirming that the mind 
is in the heart, not in the head. There is well known controversy on this point. 
Scholars of our Shàfi' 1 School and the majority of theologians say that it is in 
the heart. Abu Hanifah says it is in the brain and it may be said that it is in the 
head. The first view is also attributed to philosophers and the second to 
medical doctors. Imam al-Mazari said: 


Those who say that the mind is in the heart cite in support the Qur'anic 
verses: ‘Have they never journeyed through the lands, letting their 
hearts gain wisdom’? (22: 46) ‘In this there is a reminder for everyone 
who has an alert heart'. (50: 37). They also cite the present hadith 
which makes the soundness of the body dependent on the soundness of 
the heart. As the brain is part of the body, its soundness is dependent 
on the heart. Hence, it cannot be the place of the mind. Scholars who 
say that the mind is in the brain argue that if the brain degenerates, the 
mind also degenerates. They claim that epilepsy is a form of brain 
disease, but they have no argument in support of their view, because 
God has made the degeneration of the mind a consequence of the 


degeneration of the brain, although the mind is not in the brain, and 
there is nothing to preclude this, particularly because they mention that 
there is a link between the brain and the heart. They also claim that 
there is a connection between the top of the stomach and the brain, but 
God knows best.!! 


The Prophet says in this hadith: ‘The one who slips into the doubtful will 
fall into what is unlawful’. This is interpreted in two ways. The first is that 
because such a person gets into doubtful matters, time after time, he will fall 
into what is unlawful, even without intending it. He may incur a sin as a 
result of failing to take the necessary precautions. The other interpretation is 
that complacency becomes habitual to this person, leading him to be involved 
in something doubtful, then in a more serious one, and so on. Ultimately he 
will deliberately fall into what is unlawful. This is akin to what early scholars 
said: ‘Sinful practices are the way leading to disbelief’. May God protect us. 


Transmission 


This hadith, No. 3584, is narrated by al-Nu' man ibn Bashir, a Companion of 
the Prophet. Its chain of transmission quotes him saying: ‘I heard God’s 
Messenger (peace be upon him) say; and al-Nu' man pointed with his two 
fingers to his ears’. This is a clear statement that al-Nu màn heard directly 
from the Prophet (peace be upon him). This is right and it is stated by Iraqi 
scholars and the great majority of other scholars. Qadi ‘Iyad said that Yahya 
ibn Ma'in mentioned that scholars of Madinah do not confirm that al-Nu'man 
heard hadiths from the Prophet. But this is a weak or false report and God 
knows best. 


i. Related by al-Bukhari, 52 and 2051; Abu Dàwüd in a similar version, 3329 and 3330; al-Tirmidhi, 


li. 


1205; al-Nasa’J, 4465 and 5726; Ibn Majah, 3984. 
It should be remembered that Imam al-Mazari lived in the twelfth century. He died in 1141 CE. 
These notions about the mind and the heart were common at the time. Imam al-Nawawi died in 


1277 CE. 


CHAPTER 21 


SELLING A CAMEL WITH A CONDITION 
TO RIDE IT 


[3586-109]. (Dar al-Salam 3886-3887) Muhammad ibn “Abdullah 
ibn Numayr narrated: my father narrated; Zakariyya' narrated; 
from ‘Amir; Jabir ibn ‘Abdullah narrated to me; that he was riding 
a camel which was exhausted. He wanted to leave it loose. He said: 
‘The Prophet (peace be upon him) caught up with me, said a 
prayer for me and poked the camel. It travelled as it had never 
travelled before. [The Prophet] said: *Sell it to me for an 
ougiyyah”. I said: “No”. He then said: “Sell it to me”. I sold it 
to him for an ouqiyyah, but stipulated that I could continue to 
ride it home. Once I arrived, I took the camel to him. He gave 
me its price, and I went back home. He sent someone to call me 
back. He said: *Did you think that I bargained with you to take 
your camel? Take your camel and your money; it is yours". 
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‘Alt ibn Khashram narrated: 'Isa (meaning Ibn Yünus) reported; 
from Zakariyya’; from ‘Amir; Jabir ibn “Abdullah narrated to me: 
the same text as Ibn Numayr’s narration. 
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[3587-110]. (Dar al-Salam 3888) “Uthman ibn Abi Shaybah and 
Ishaq ibn Ibrahim narrated (Uthman's text): Jarir (Ishaq said: 
‘reported’ and ‘Uthman said: ‘narrated’); from Mughirah; from al- 
Sha br; from Jabir ibn “Abdullah. He said: ‘I went on a military 
expedition with God's Messenger. [On the way back], the 
Prophet caught up with me as I was riding a camel that we 
used to carry water. My camel was so tired that it could hardly 
walk. The Prophet asked me: *What is wrong with your 
camel?” I said: “It is very tired?" God's Messenger dropped 
back a little, urged the camel and prayed for it. Soon it was 
moving fast, ahead of other camels. The Prophet asked me: 
*How do you see your camel?" I said: *It is fine, benefitting by 
your blessing". He said: *Will you sell it to me?" I felt shy 
because we had no other camel, and I said: *Yes". He said: 
*Then sell it to me". I sold him the camel on condition that I 
would continue to ride it until I arrived in Madinah. 

I said: *Messenger of God, I have just got married." I 
requested his permission and he granted it. Therefore, I 


travelled ahead of people until I reached Madinah. My 
maternal uncle met me [as I arrived] and he asked me about 
the camel. I told him what had happened and he blamed me 
[for selling it]. When I asked the Prophet’s permission, he 
asked me: *Have you married a virgin or a mature woman?" I 
said: *I have married a mature woman". He said: *Should you 
not have married a virgin so that you can play with her and she 
plays with you?" I said: *Messenger of God, my father passed 
away — or was a martyr — and he left me young sisters. I did not 
wish to marry one of a similar age to them because she would 
not be able to teach them good manners or look after them. I 
therefore married a mature woman so that she could look after 
them and educate them in good manners". When God's 
Messenger arrived in Madinah, I took the camel to him, but he 
gave me its price and returned the camel to me’. 
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[3588-111]. (Dar al-Salam 3889) “Uthman ibn Abi Shaybah 
narrated:! Jarir narrated; from al-A mash; from Salim ibn Abi al- 
Ja d; from Jabir. He said: ‘We travelled with God's Messenger 
(peace be upon him) from Makkah to Madinah, and my camel 
was poorly... He narrated the hadith in detail, mentioning: 
*He said to me: *Sell me this camel of yours". I said: *No; it is 
yours”. He said: “No, but sell it to me". I said: “No; it is yours, 
Messenger of God". He said: *No, sell it to me". I said: *I owe 
someone an ouqiyyah of gold; it is yours for that price". He 
said: “I buy it; continue to ride it to Madinah”. When I arrived 
in Madinah, the Prophet said to Bilal: “Give him an ouqiyyah 
of gold and add some more”. He gave me an ougiyyah of gold 
and added a qirat. I said: *I shall never part with this addition 
by God's Messenger (peace be upon him)". I kept it in a bag of 
mine, but the people of Syria took it away at the time of al- 
Harrah'. 


ot pilin o£ «Jas EMI UE Gy> BIS aid oil 03 Obese WIS 
dll Jgtu5 &o &xuas. Ul J| &&o co ES JB we GE eel wl 
Ai 499 ainda cujas] Gling lad Jick alig axle ail slo 
“Go Y» JG 0 9d Ob «V Sls J6 eld sillas Gud» J JG 
JÖ ausy J V» : all Je 25 G 3U 38 (Jo M G18 IG case 


ive) 


a aisi 35» Jb GQ, 3U 598 CENA 8 Edi 
kd alll Jg 255 JÖ Ais.) C035 lols J .«àiae- UI (J| axle 
subil IG «055 dS to A891 acl» JUJ pling able aul 
aŬl Jo tus 0363 (948,15 V c.) J6 Bls csiss dS be EC 
pli! {jal 6355 wd us 99 OGS J pling axle all ode 
5591 091 


[3589-112]. (Dar al-Salam 3890) Abu Kamil al-Jahdari narrated: 
‘Abd al-Wahid ibn Ziyad narrated; al-Jurayri narrated; from Abu 
Nadrah; from Jabir ibn “Abdullah. He said: ‘We were with God’s 
Messenger (peace be upon him) on a journey when my camel 
dropped back... He narrated the hadith, and said: ‘God’s 
Messenger (peace be upon him) poked him then said to me: 
“Ride, by God’s name”. He also added: “He continued to 
increase and say: ‘And may God forgive you’”.’ 


Asyl WIS i305 G3 soll KE WIS iskal old gif WIS 
aile ail be inl go US JB all aie 2 uU GE 852 wl GE 
Cini : :a49 Jldg «use Slug ETA EESE giw 0d pling 


3l59 «al poU csl» TEN) JÖ z poe pling € adc a ail slo al Ug iw) 


«3 jas) alg» xoá NIU Jl; log Jl PM 


[3590—113]. (Dar al-Salam 3891) Abu al-Rabi al- Ataki narrated 
to me: Hammad narrated; Ayyüb narrated; from Abu al-Zubayr; 
from Jabir. He said: *When the Prophet (peace be upon him) 
joined me when my camel was very weak, he poked the camel 
and it sprang. After that, I would hold its reign tight so that I 
could hear what he said, and I found it hard. The Prophet 
caught up with me and said: *Sell it to me". I sold it to him for 
five ouqiyyahs. I said: *But I may continue to ride it to 
Madinah”. He said: “And you may ride it to Madinah”. When I 
arrived in Madinah, I took it to him. He gave me one ouqiyyah 
extra, then gifted the camel to me.’ 
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[3591-114]. (Dar al-Salam 3892) ‘Uqbah ibn Mukram al- Ammiy 
narrated: Ya'qüb ibn Ishaq narrated; Bashir ibn ‘Uqbah narrated; 
from Abu al-Mutawakkil al-Naji; from Jabir ibn “Abdullah. He 
said: ‘I travelled with God’s Messenger (peace be upon him) on 
one of his journeys (I think he said: for jihad)...’ he narrated 


the hadith and added: ‘He said: “Jabir, have you received the 
price?” I said: “Yes”. He said: “The price is yours and the 
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camel is yours. The price is yours and the camel is yours". 
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[3592-115]. (Dar al-Salam 3893) “Ubaydullah ibn Mu adh al- 
‘Anbari narrated: my father narrated; Shu bah narrated; from 
Muharib; that he heard Jabir ibn “Abdullah say: ‘God’s Messenger 
(peace be upon him) bought a camel from me for two ouqiyyahs 
and one or two dirhams. When he arrived at Sirar, he ordered 
a cow to be slaughtered and they ate of it. When he arrived in 
Madinah, he told me to come to the mosque and offer a prayer 
of two rak ahs. He weighed the price of the camel for me, giving 
me more [than the agreed price]’. 
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[3593-116]. (Dar al-Salam 3894) Yahya ibn Habib al-Harithi 


narrated to me: Khalid ibn al-Harith narrated; Shu bah narrated; 
Muharib reported; from Jabir; from the Prophet (peace be upon 
him): the same story, except that he said: ‘He bought it from me 
for a price he mentioned’, but did not mention the two 
ouqiyyahs and the dirham and two. He said: ‘He ordered a cow 
to be slaughtered and distributed its meat’. 
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[3594-117]. (Dar al-Salam 3895) Abu Bakr ibn Abi Shaybah 
narrated: Ibn Abi Za’idah narrated; from Ibn Jurayj; from ‘Ata’; 
from Jabir; that the Prophet (peace be upon him) said to him: ‘I 
buy your camel for four dinars and you may ride it up to 
Madinah’. 
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Text Explanation 


This chapter gives several versions of a hadith concerning Jabir. It is a well- 
known hadith which Ahmad and other scholars cite as evidence for the 


permissibility of selling a mount and stipulating a condition to continue to 
ride it. Malik said that such a condition is permissible if the distance is short. 
He understands the hadith on this basis. Al-Shafi' t, Abu Hanifah and others 
say that stipulating such a condition is not permissible whether the distance is 
short or long and so the sale is not valid. They cite in evidence the hadith 
prohibiting a sale stipulating an exception, which is hadith No. 3428, and 
another hadith prohibiting a sale with a condition. They explain the hadith 
concerning Jabir saying that it is a case that involves different possibilities. 
They add that the Prophet indeed wanted to give Jabir the price of the camel 
without intending the sale in reality. They also said that perhaps the condition 
was not made as part of the sale agreement. A condition invalidates the sale if 
it is part of the agreement. Perhaps in Jabir’s case, the condition preceded the 
agreement and as such it was ineffective. Then the Prophet offered Jabir the 
opportunity to ride the camel. 

The hadith mentions that the Prophet asked Jabir to sell him the camel. 
This shows that it is permissible to request an owner to sell something he 
owns, without him offering it for sale. The price given for Jabir's camel is 
stated differently in these hadiths: it is variously mentioned as one gold 
ouqiyyah, five ouqiyyahs with one extra, two ouqiyyahs with one or two 
dirhams, and also four dinars. Al-Bukhari mentions the difference of the price 
in different versions of the hadith, adding eight hundred dirhams, twenty 
dinars and ‘probably four ougiyyahs’. Qadi ‘Iyad mentions that al-Dawüdi 
said that the value of the gold ouqiyyah is well known, while the silver one is 
forty dirhams. The reason for these differences is that the narrators intended 
the meaning, which is permissible. The price of the camel was a gold 
ouqiyyah, and this is what should be understood from the narrations that do 
not specify its kind. The version that mentions five ouqiyyahs refers to silver 
ouqiyyahs which was at the time equal in value to a gold ouqiyyah. Thus, the 
sale agreement mentions the agreed price in gold and the silver ouqiyyahs 
refer to the actual settlement of the price. It is also possible that all this was 
extra to the one ouqiyyah, as Jabir says in hadith No. 3589: ‘He continued to 


increase’. The version that mentions four dinars is also consistent, because it 
is possible that the gold ouqiyyah at the time weighed four dinars. The hadith 
that mentions two ougiyyahs may mean that one was the sale price and the 
other given as extra, as Jabir mentions that the Prophet gave him an ouqiyyah 
extra. The mention of ‘one or two dirhams’ agrees with what hadith No. 3588 
states that Bilal gave Jabir one qirat extra. The report mentioning twenty 
dinars is understood to refer to small dinars which they used, while the report 
of four ouqiyyahs is doubted by the narrator, and cannot be considered, but 
God knows best." 

In hadith No. 3588, Jabir says to the Prophet that he owes someone a gold 
ouqiyyah and the same would be the price of the camel. The Prophet said that 
he would take the camel at that price. Our scholars may take this as evidence 
that it is necessary to express commitment and acceptance in sales, and that a 
sale agreement requires these. They claim that a sale cannot be concluded by 
exchanging what is being sold and its price. The more correct view is that it 
is concluded, provided that the exchange is completed With the buyer taking 
the merchandise and giving the price. If either or both of these are not present 
at the time, the sale must be verbally made by a commitment by the seller and 
acceptance by the buyer. This proves that a sale is complete when the 
wording is general, rather than specific. The Prophet said to Jabir: *I take it at 
this [price]” and Jabir said to him: “It is yours”.’ Both expressions are rather 
general. 

In the same hadith, No. 3588, the Prophet said to Bilal to give Jabir an 
ouqiyyah and some more. This shows that it is permissible to request 
someone to repay one's debt on one's behalf, and also to give people what is 
due to them. It also makes clear that it is recommended to give more than 
what one owes and to give a little more when weighing what is due to a client 
or a customer. 

The hadith mentions that Jabir kept the increase given to him by the 
Prophet and he had it in a little bag with him, but it was taken from him by 
‘the people of Syria at the time of al-Harrah’. This was in Year 63 AH, 683 


CE. 

Hadith No. 3592 mentions: ‘When he arrived at Sirar, he ordered a cow to 
be slaughtered and they ate of it. When he arrived in Madinah, he told me to 
come to the mosque and offer a prayer of two rak'ahs'. Sirar is a place close 
to Madinah. Al-Khattabi said that it is an old well on the Iraq road, at a 
distance of three miles from Madinah. Qadi ‘Iyad said that it is more likely to 
be the name of a place, rather than a well. The Prophet ordered Jabir to offer 
two rak'ahs at the mosque in Madinah, which shows that voluntary prayers 
offered during the day should be in the form of two rak'ahs at a time, in the 
same way as voluntary night worship. 

This hadith stating the case of Jabir and his camel, in its different 
versions, includes many very interesting points which can be summarised 
into the following points: 


1. The miraculous change of the camel's condition, which was in a state 
of total fatigue but came up strong and running after the Prophet's 
supplication; 

2. It is permissible to request to buy something from its owner, even 
though he is not currently offering it for sale; 

3. It is permissible to try and get a bargain about the price, trying to 
reduce it; 

4. It is commendable that the chief of a community should enquire after 
people in his community and give them suitable advice; 

5. Itis preferable to marry a woman who is a virgin; 

Play between man and wife is desirable; 

It is to Jabir's great merit that he preferred to marry a mature woman 
who could look after his sisters, rather than seeking his own personal 
pleasure; 

8. It is recommended when arriving home after a journey to start by 
offering two rak‘ahs at the mosque; 

9. It is recommended to point out what is of benefit; 


10. It is desirable and recommended to give a little extra when giving in 
weight; 

11. If the price is given in a currency that needs to be weighed, the cost of 
its weighing is born by the seller; 

12. Things which belonged to devout people may be kept as a blessing, as 
Jabir kept the extra given to him by the Prophet; 

13. It is permissible for some soldiers returning home to move in advance 
of the main force, after obtaining the commander’s permission; 


14. It is permissible to fulfil one’s duties through a deputy. 


The hadith includes other points of interest which we have already stated in 
our commentary. 


Transmission 


The chain of transmission of hadith No. 3592 includes the narrators ‘Uqbah 
ibn Mukram al-’ Ammiy and Abu al-Mutawakkil al-Naji. ‘Uqbah is called al- 
‘Ammiy because he belonged to the al- Amm clan of the Tamim tribe. 


Abu al-Mutawakkil is called al-Najt because he belonged to the Najiyah 
clan. Najiyah is the name who was married to Usamah ibn Lu'ay. 


i Related by al-Bukhari, 2718, 2967 and in a shorter version, 2385; Abu Dawid in a shorter version, 
3505; al-Tirmidhi in a shorter version, 1253; al-Nasa’1, 4651 and 4652. 

ii. Related by al-Bukhari, 2718; al-Nasa'1, 4653. 

iii. Related by al-Bukhari, 2470 and in a longer version, 2861. 

iv. Related by al-Bukhari in a longer version, 2309. 

v. Dr Lasheen, who wrote an extensive commentary on Muslim's Sahih, says of these explanations 
that try to make these different figures tally: ‘Some of these explanations are unacceptable, while 
others are unfounded. It is better to relate some to what is accurately reported and to say that others 
are odd, particularly because the actual price paid for Jabir's camel has no bearing on any religious 
ruling’. 


CHAPTER 22 


THE BEST IN DEBT REPAYMENT 


[3595-118]. (Dar al-Salam 3896) Abu al-Tahir Ahmad ibn “Amr 
ibn Sarh narrated: Ibn Wahb reported; from Malik ibn Anas; from 
Zayd ibn Aslam; from ‘Ata’ ibn Yasar; from Abu Rafi; that 
*God's Messenger (peace be upon him) borrowed from 
someone a young camel. He was later brought some camels 
given as zakat. He ordered Abu Rafi to give the man a young 
camel in repayment. Abu Rafi came back to him and said: “I 
cannot find in them any camel less than six year old". The 
Prophet said: *Give one to him; the best of people are the best 
in repayment".* 
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[3596-119]. (Dar al-Salam 3897) Abu Kurayb narrated: Khalid ibn 


Makhlad narrated; from Muhammad ibn Ja far; I heard Zayd ibn 
Aslam; ‘Ata’ ibn Yasar reported; from Abu Rafi, God's 


Messenger’s mawla. He said: ‘God’s Messenger (peace be upon 
him) borrowed a young camel...’ the same text, except that he 
said: ‘the best of God's servants are the best in repayment’. 
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[3597-120]. (Dar al-Salam 3898) Muhammad ibn Bashshar ibn 
"Uthman al- Abdi narrated: Muhammad ibn Ja far narrated; from 
Shu bah; from Salamah ibn Kuhayl; from Abu Salamah; from Abu 
Hurayrah. He said: ‘God’s Messenger (peace be upon him) owed 
someone something and he was harsh in demanding it. The 
Prophet’s Companions were up against him, but the Prophet 
said to them: “The one with a rightful claim is eloquent. Buy 
for him an animal of better age and give it to him”. They said 
that they could only find what was better. He said: “Then buy 
it and give it to him. The best in repayment are among the best, 
or are the best, of you”.’ 
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[3598-121]. (Dar al-Salam 3899) Abu Kurayb narrated: Waki 
narrated; from ‘Ali ibn Salih; from Salamah ibn Kuhayl; from Abu 
Salamah; from Abu Hurayrah. He said: ‘God’s Messenger 
borrowed [a camel] of a certain age and repaid it with one of 
older age. He said: “The best of you are the ones who are good 
in repayment”. 
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[3599-122]. (Dar al-Salam 3900) Muhammad ibn ‘Abdullah ibn 
Numayr narrated: my father narrated; Sufyan narrated; from 
Salamah ibn Kuhayl; from Abu Salamah; from Abu Hurayrah. He 
said: ‘A man came to God’s Messenger seeking repayment for 
his borrowed camel. The Prophet said: “Give him one older 
than his camel”. He also said: “The best of you are the best in 
repayment”.’ 
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Text Explanation 


This hadith shows that it is permissible to borrow. The Prophet borrowed 
because he needed to; and he used to seek refuge with God from being in 
debt. The hadith also shows that it is permissible to borrow an animal. There 
are two views expressed by scholars about this point: the first is the view of 
al-Shafi 1, Malik and the majority of early and later scholars that it is 
permissible to lend and borrow any type of animal. The other view is shared 
by Abu Hanifah and the Kufi scholars who maintain that it is not permissible 
to lend any animal. These hadiths refute their argument. Their claims that 
these hadiths are abrogated cannot be accepted without clear evidence. The 
hadiths make clear that it is permissible to borrow and this has the same 
status as a loan. 

The hadiths show that it is recommended for a person who owes 
something to return what is better. This is an aspect of fine character. It does 
not come under a loan that brings the lender an additional benefit. Such a 
loan is forbidden if the benefit is stipulated in the loan agreement. The view 
of our school is that it is recommended to return the loan with something 
extra, and the lender may take the extra, whether it is a better quality or a 
larger number. The Maliki School does not allow an increase in number, but 
our scholars argue that the Prophet's statement, ‘the best of you are the best 
in repayment,' is general in its import. 

Hadith No. 3595 says: ‘He was later brought some camels given as zakat. 
He ordered Abu Rafi to give the man a young camel in repayment. Abu 
Rafi' came back to him and said: I cannot find in them any camel less than 
six years old. The Prophet said: *Give one to him; the best of people are the 
best in repayment". This is rather problematic, because it may be asked: how 
could he make a repayment from the zakat camels which is better than the 
lender deserves, when it is not permissible to the person in charge of zakat 
and charity to give away any of it? The answer is that the Prophet borrowed 
the camel for his own needs. When the zakat camels were brought in, he 


bought a six-year old camel from a person who was a beneficiary of zakat. 
Thus, the Prophet owned it for the price he paid for it and gave it to his 
lender, with the extra coming out of the Prophet’s own money. This is further 
indicated by the hadith narrated by Abu Hurayrah, No. 3597, as the Prophet 
gives the instructions: ‘Buy for him a camel of better age’. This is the 
approved answer. Other answers are also given in explanation, such as the 
real borrower who was a poor person, and the Prophet gave him one of the 
zakat camels when they were brought in and he had ordered him to settle his 
loan. 

Hadith No. 3597 says: ‘God’s Messenger (peace be upon him) owed 
someone something and he was harsh in demanding it. The Prophet’s 
Companions were up against him, but the Prophet said to them: “The one 
with a rightful claim is eloquent”. This shows that a normal demand for 
repayment of a debt is tolerated. However, this person was harsh in 
demanding what he was owed. His harshness might have been mere 
insistence on the need for repayment without delay. It did not include any 
verbal abuse which, if addressed to the Prophet (peace be upon him), would 
lead to that person being considered an unbeliever. On the other hand, the 
person making the harsh demand might have been a non-Muslim, perhaps a 
Jew or a follower of another religion, but God knows best. 


i. Related by Abu Dawid, 3346; al-Tirmidhi, 1318; al-Nasa’1, 4631; Ibn Majah, 2285. 
ii. Related by al-Bukhari, 2305, 2306, 2393; 2606; 2609 and 2401; al-Tirmidhi, in a shorter version, 
1316 and 1317; al-Nasa'1, 4632 and 4707; Ibn Majah, 2423. 


CHAPTER 23 


SELLING LIVING CREATURES FOR 
SIMILAR ONES 


[3600-123]. (Dar al-Salam 3901) Yahya ibn Yahya al-Tamimi and 
Ibn Rumh narrated:' both said: al-Layth reported [H]. Also, 
Qutaybah ibn Sa‘id narrated to me; Layth narrated; from Abu al- 
Zubayr; from Jabir. He said: ‘A slave came to the Prophet and 
pledged allegiance to the Prophet and migration. The Prophet 
did not realize that he was a slave. His master came demanding 
his return. The Prophet said to him: “Sell him to me”. He 
bought him for two black slaves. Subsequently, the Prophet did 
not accept a pledge of allegiance from anyone without asking 
him whether he was a slave’. 
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Text Explanation 


It is understood that the master of this slave was a Muslim. Hence, it was 
acceptable to sell him the two slaves who also appear to be Muslims because 
it is not permissible to sell a Muslim slave to an unbeliever. On the other 
hand, the master might have been an unbeliever and these two black slaves 
were unbelievers. It was necessary to establish that the master owned that 
slave, either with some proof or by the slave’s own confirmation before 
claiming to be free. 

The hadith reflects the refined manners of the Prophet (peace be upon 
him). He disliked frustrating the slave’s intention to migrate and remain with 
the Prophet and his Companions. The Prophet bought him so that he could 
achieve what he intended. 

The hadith also shows the permissibility of selling one slave for two, 
whether their value is the same or at variance. This is unanimously agreed 
upon in selling for cash. The same applies to the sale of animals. If one sells a 
slave for two slaves or a camel for two camels, with payment deferred, al- 
Shafi I and the majority of scholars say that it is permissible, while Abu 
Hanifah and the Kufi scholars say it is not. There are other views on the 
question, but God knows best. 


i. Related by al-Tirmidhi, 1239 and 1596; Abu Dawid, 3358; al-Nasa’1, 4195 and 4635. 


CHAPTER 24 


TO GIVE IN PLEDGE 


[3601-124]. (Dar al-Salam 3902) Yahya ibn Yahya, Abu Bakr ibn 
Abi Shaybah and Muhammad ibn al- Ala’ narrated (Yahya’s text):! 
Abu Mu àwiyah (Yahya said: ‘reported’ and the other two said: 
‘narrated’); from al-A mash; from Ibrahim; from al-Aswad; from 
‘A’ishah. She said: ‘God’s Messenger (peace be upon him) 
bought some food from a Jew on credit. He gave him his body 
armour in pledge'. 
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[3602—125]. (Dar al-Salam 3903) Ishaq ibn Ibrahim al-Hanzali and 
‘Ali ibn Khashram narrated: both said: ‘Isa ibn Yünus reported; 
from al-A‘mash; from Ibrahim; from al-Aswad; from ‘A’ishah. She 
said: ‘God’s Messenger (peace be upon him) bought food from 
a Jew and gave him an iron body armour in pledge'. 
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[3603-126]. (Dar al-Salam 3904) Ishaq ibn Ibrahim al-Hanzali 
narrated: al-Makhzümi reported; "Abd al-Wahid ibn Ziyad 
narrated; from al-A mash; he said: When we were with Ibrahim al- 
Nakha' 1 we mentioned pledge in loans. He said: al-Aswad ibn 
Yazid narrated; from ‘A’ishah; that ‘God’s Messenger (peace be 
upon him) bought food on credit from a Jew. He gave him his 
iron body armour in pledge’. 


AE RS E Ul Und] e E peli] 52 Gt] Ul 
Padli] 3ke pLiul 98 Gg! USS JB uati ye aby o all 
ska alll Optus GF Aule GS ug 5 SpcuV WSS las SI 
aj LES. àià5s «Jo oJ] lab 55553 Go SL! luus axle abl 


I> Yo 


[3604-000]. (Dar al-Salam 3905) Abu Bakr ibn Abi Shaybah 
narrated: Hafs ibn Ghiyath narrated; from al-A' mash; from 
Ibrahim. He said: al-Aswad narrated to me; from ‘A’ishah; from 
the Prophet (peace be upon him): the same text, but did not 
mention ‘iron’. 
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Text Explanation 


The hadith shows that it is permissible to conduct business transactions with 
people of other faiths, and accept their ownership of what they possess. The 
hadith shows how little the Prophet cared for the luxuries of this world. It 
also indicates the permissibility of giving something in pledge, including 
one's armaments, to non-Muslims, and that it is permissible to arrange a deal 
in pledge in the town. This is agreed by al-Shafi 1, Malik, Abu Hanifah, 
Ahmad and all scholars, except Mujahid and Dawud. Both say that a pledge 
arrangement is only permissible when one is away from home, that is, whilst 
travelling. They base their view on the Qur'anic verse that says: ‘If you are 
on a journey and cannot find a scribe, pledges taken in hand are sufficient’ (2: 
283). The majority view is based on this hadith, which takes precedence 
ahead of the evidence provided by the address in this Qur'anic verse. 

Why did the Prophet buy the food from the Jew and give him his body 
armour in pledge? Several answers are suggested: 1) To show that this is 
perfectly permissible; 2) The Jew was the only one who had a quantity of 
food in excess of his family's needs; 3) The Prophet's Companions would not 
have taken the pledge and would not have charged the Prophet the price of 
the food. Therefore, he chose to buy from the Jew so that he would not 
burden any of his Companions. 

It is unanimously agreed upon by all Muslims that it is perfectly 
permissible to deal with non-Muslims, whether they are living under an 
Islamic state or not, provided that what the non-Muslim is selling is not 
prohibited. However, it is not permissible to sell arms to non-Muslims. Nor is 
it permissible for a Muslim to help non-Muslims in the arrangements of their 
worship or religious rituals. It is also not permissible to sell a copy of the 
Qur'an to a non-Muslim or to sell a Muslim slave to an unbeliever, but God 
knows best. 


Gs 


i. Related by al-Bukhari, 2068, 2096, 2200, 2251, 2252, 2386, 2509, 2513 and in a similar version, 
2916 and 4467; al-Nasa’1, 4623 and 4664; Ibn Majah, 2436. 


CHAPTER 25 


ADVANCE PAYMENT 


[3605-127]. (Dar al-Salam 3906) Yahya ibn Yahya and ‘Amr al- 
Nagid narrated (Yahya's text): Sufyan ibn ‘Uyaynah (‘Amr said: 
‘narrated’ and Yahya said: ‘reported’); from Ibn Abi Najih; from 
‘Abdullah ibn Kathir; from Abu al-Minhal; from Ibn “Abbas. He 
said: ‘When the Prophet arrived in Madinah, people used to 
take advance payment for fruits, for a year or two. He said: 
“Whoever takes advance payment for dates, should do so for a 
specified volume, specified weight and for a specified term”.’ 
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[3606-128]. (Dar al-Salam 3907) Shayban ibn Farrukh narrated: 
‘Abd al-Warith narrated; from Ibn Abi Najih; Abdullah ibn Kathir 
narrated to me; from Abu al-Minhal; from Ibn ‘Abbas. He said: ‘At 
the time when God’s Messenger came, people used to take 
advance payment. God’s Messenger (peace be upon him) said 


to them: “Whoever takes advance payment must not do so 
except for a specified volume or specified weight”.’ 
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[3607-000]. (Dar al-Salam 3908) Yahya ibn Yahya, Abu Bakr ibn 
Abi Shaybah and Ismail ibn Salim narrated: all from Ibn 
‘Uyaynah; from Ibn Abi Najih; with this chain of transmission: the 
same text as Abd al-Warith’s narration, but did not mention 
‘for a specified term’. 
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[3608—000]. (Dar al-Salam 3909) Abu Kurayb and Ibn Abi “Umar 
narrated: both said: Waki narrated [H]. Also, Muhammad ibn 
Bashshar narrated; “Abd al-Rahman ibn Mahdi narrated; both from 
Sufyan; from Ibn Abi Najih: with their chain of transmission: the 
same text as Ibn ‘Uyaynah’s narration, mentioning ‘for a 
specified term’. 
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Text Explanation 


This chapter deals with what is known in Arabic as salam, which is different 
from the greeting word salam in that it does not carry the long vowel 
contained within the greeting. Salam and loan are contracts that establish 
owing something in return for what is given at present. Salam is defined as a 
contract concerning something described to be given later in return for 
something that is given in advance. It is called salam because the money is 
paid at the time of the contract, and it is also called salaf because the price is 
paid in advance. Muslims are unanimous that salam is permissible. 

In hadith No. 3605, the Prophet says: ‘Whoever takes advance payment 
for dates, should do so for a specified volume, specified weight and for a 
specified term’. The hadith shows the permissibility of salam and states the 
condition that its amount should be known by volume, weight or some other 
defining measure. If it is measured by length, such as metres, the number of 
metres should be specified. If it is by count, as in selling animals, the number 
should be specified. Thus, the hadith means that if the advance payment is 
given for what is measured by volume, the volume should be specified, and if 
it is by weight, the weight should be specified. If the advance payment is 
made for a term, the due date should be specified. This does not mean that 
salam must be for a term; the payment may be given in advance and the 
handing over of what is bought may be done at present. If it is for a term, it 
involves an element of gharar, i.e., unclarity. Since it is permissible despite 
this element of unclarity, it should be perfectly permissible if what is bought 
is given straightaway, thus removing unclarity. 

The hadith which mentions ‘for a specified term’ does not mean that the 
deal should involve a term. It simply means that if the deal is made for a 


term, the term should be specified. Likewise, volume is not a condition, 
because advance payment may be made in a deal to buy, say, cloth measured 
by length. In this case, the length should be specified. By the same token, if it 
is for a volume or a weight of goods, the volume and the weight should be 
specified. 

Scholars differ concerning the permissibility of salam, if it is immediate, 
but they all agree that it is permissible for a term. Al-Shafi'1 and other 
scholars consider immediate salam permissible, while Malik, Abu Hanifah 
and others say it is not. Yet all scholars make it a condition that the goods 
should be described in a way that specifies them. 

The hadith quotes the Prophet: ‘Whoever takes advance payment for 
dates, should do so for a specified volume and specified weight’. This means 
that if one is making an advance payment for something that is measured in 
volume or weight, it should be specified. It also provides evidence that it is 
permissible to make an advance payment for what is measured by volume if 
it is specified by weight. There is no disagreement on this, but we have two 
different views on advance payment for what is measured by weight if it is 
specified by volume. The more correct view is that it is permissible like the 
Opposite case. 


Transmission 


The chain of transmission of this hadith, No. 3607 starts as follows: ‘Yahya 
ibn Yahya, Abu Bakr ibn Abi Shaybah and Isma‘il ibn Salim narrated: all 
from Ibn "Uyaynah'. This is how it occurs in all manuscripts in our areas, 
narrated from Ibn "Uyaynah. It occurs in the same way in the reporting of 
Abu Ahmad al-Julüdi. However, it occurs in Ibn Mahan's narration from 
Muslim from his three teachers reporting from Ibn 'Ulayyah Ismail ibn 
Ibrahim. Abu ‘Alt al-Ghassani and other Hadith scholars said that Ibn 
Mahan's reporting is the correct one and whoever studies the hadiths in this 
chapter carefully will recognize this. Qadi ‘Iyad said: Muslim first mentions 
Ibn ‘Uyaynah’s narration from Ibn Abi Najih, mentioning the term. He then 


relates “Abd al-Warith’s narration from Ibn Abi Najih, but it does not include 
mention of the term. He then relates Ibn “Ulayyah’s hadith from Ibn Abi 
Najih stating that it is the same text as “Abd al-Warith’s narration without 
mentioning the term. Lastly, he mentions the narration of Sufyan al-Thawri’s 
from Ibn Najih, adding that it is the same as Ibn ‘Uyaynah’s narration 
without mentioning the term. 


i Related by al-Bukhari, 2239, 2240, 2241 and 2253; Abu Dawid, 3463; al-Tirmidhi, 1311; al- 
Nasa", 4630; Ibn Majah, 2280. 


CHAPTER 26 


THE PROHIBITION OF FOOD HOARDING 


[3609-129]. (Dar al-Salam 3910) ‘Abdullah ibn Maslamah ibn 
Qa‘nab narrated: Sulayman (meaning Ibn Bilal); from Yahya (who 
is Ibn Said). He said: Said ibn al-Musayyib used to narrate that 
Ma mar said: ‘God’s Messenger (peace be upon him) said: 
“Whoever hoards food is a sinner”. It was said to Sa' id: “But 
you hoard”. Said said: *Ma' mar who used to narrate this 
hadith hoarded”.’ 
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[3610-130]. (Dar al-Salam 3911-3912) Sa‘id ibn “Amr al-Ash athi 
narrated: Hatim ibn Isma 1l narrated; from Muhammad ibn ‘Ajlan; 
from Muhammad ibn ‘Amr ibn ‘Ata’; from Sa‘id ibn al-Musayyib; 
from Ma' mar ibn “Abdullah; from God's Messenger (peace be 
upon him). He said: ‘Only a sinner hoards’. 
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Ibrahim said: Muslim said: some of our teachers narrated to me; 
from “Amr ibn ‘Awn; he said: Khalid ibn “Abdullah reported; from 
‘Amr ibn Yahya; from Muhammad ibn ‘Amr; from Sa‘id ibn al- 
Musayyib; from Ma mar ibn Abi Ma mar of the clan of ‘Adiy ibn 
Ka b. He said: God's Messenger (peace be upon him) said: adding 
the same text as Sulayman ibn Bilal’s narration from Yahya. 
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Text Explanation 


This hadith is very clear in its import: it strictly forbids hoarding. Our 
scholars said that the forbidden hoarding is that of hoarding food. It means 
that a person buys quantities of food at a time when prices are up, for the 
purpose of reselling it, but he does not resell it soon thereafter. He keeps it for 
a time to drive the price up further. If a person buys it when the price is low 
and keeps it for a while, or if he buys it when the price is high for one’s 
family’s consumption, or buys it to resell it shortly afterwards, none of these 
forms is considered hoarding, and they are not forbidden. Non-essential food 
is not included in the forbidden hoarding. Such is the view of our Shafi'1 
School. 


Scholars say that the reason for forbidding hoarding is to repel harm from 
people generally. It is unanimously agreed by people that if a person has a 
quantity of essential food and people are in need of it and cannot find it 
elsewhere, he is forced to sell it, so that people do not suffer harm. 

What is mentioned about Sa‘id ibn al-Musayyib and Ma mar, the narrator 
of the hadith, that they hoarded is explained by Ibn ‘Abd al-Barr and other 
scholars. They said that they hoarded oil, and that they understood the hadith 
to apply to hoarding basic and essential food when it is in short supply and 
prices are high. This is also the understanding of al-Shafi 1, Abu Hanifah and 
other scholars, and it is correct. 


Transmission 


The second chain of transmission of hadith No. 3610 runs as follows: 
‘Muslim said: some of our teachers narrated to me; from ‘Amr ibn ‘Awn; he 
said: Khalid ibn “Abdullah reported; from “Amr ibn Yahya; from Muhammad 
ibn “Amr; from Sa‘id ibn al-Musayyib'. 

Al-Ghassani and other scholars said that this is one of the fourteen 
hadiths in Muslim's Sahih that are maqtü , i.e., having an incomplete chain of 
transmission. Qadi ‘Iyad said: ‘As we stated earlier, this is not incomplete, 
but reported by an unknown narrator’. What Qadi 'Iyad said is correct. It 
does not affect the authenticity of the hadith, because Muslim cites it by way 
of endorsement. Muslim also mentions the hadith in complete chains of 
transmission, naming reliable narrators. As for the unknown narrator, he is 
named in the version related by Abu Dawüd and others. In his Sunan 
anthology, Abu Dawid relates it from Whab ibn Baqiyyah, from Khaid ibn 
‘Abdullah, from “Umar ibn Yahya and his chain of transmission, but God 
knows best. 


i. Related by Abu Dawid, 3447; al-Tirmidhi, 1267; Ibn Majah, 2154. 


CHAPTER 27 


PROHIBITION OF USING OATHS IN 
SELLING 


[3611-131]. (Dar al-Salam 3913) Zuhayr ibn Harb narrated: Abu 
Safwan al-Umawit narrated [H]. Also, Abu al-Tahir and Harmalah 
ibn Yahya narrated to me; both said: Ibn Wahb reported; both from 
Yunus; from Ibn Shihab; from Ibn al-Musayyib; that Abu Hurayrah 
said: ‘I heard God’s Messenger say: “Oaths sell a commodity 
but wipe out profit”.’ 


sabl gi] G9 .& ««SgoVl Ulgdio gil WAS «59 c9 jad} WSS 
alpen cosao scs 20a ll Uli eel lacus 


me 


w Ws - 2-3 vw 2 —o-— .1- 1 usu ru = H 
QU Aaa Aga äni ale ]2Jl» :Ug&j pling ate aul 


[3612-132]. (Dar al-Salam 3914) Abu Bakr ibn Abi Shaybah, Abu 
Kurayb and Ishaq ibn Ibrahim narrated (Ibn Abu Shaybah’s text):? 
Abu Usamah (Ishaq said: ‘reported’ and the other two said: 
‘narrated’); from al-Walid ibn Kathir; from Ma bad ibn Ka b ibn 
Malik; from Abu Qatadah al-Ansan; that he heard God's 
Messenger say: ‘Beware of much swearing when you sell; it sells 
things but then eliminates’. 
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Text Explanation 


This hadith in its two versions prohibits resorting to frequent oaths when 
selling goods. To unnecessarily swear is discouraged, and there is an added 
element in this case, which is the need to promote one’s goods. The buyer 
may get swayed when he hears the oaths, but God knows best. 


i. Related by al-Bukhari, 2087; Abu Dawid, 3335; al-Nasa’l, 4473. 
ii. Related by al-Nasa'1, 4472; Ibn Majah, 2209. 


CHAPTER 28 


PRE-EMPTION 


[3613-133]. (Dar al-Salam 3915) Ahmad ibn Ytnus narrated: 
Zuhayr narrated; Abu al-Zubayr narrated; from Jabir [H]. Also, 
Yahya ibn Yahya narrated; Abu Khaythamah reported; from Abu 
al-Zubayr; from Jabir. He said: ‘God’s Messenger (peace be upon 
him) said: “Whoever has a partner in a house or a farm may 
not sell his share until he has informed his partner. If he likes, 
he may take it, and he leaves it if he does not”.’ 
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[3614-134]. (Dar al-Salam 3916) Abu Bakr ibn Abi Shaybah, 
Muhammad ibn “Abdullah ibn Numayr and Ishaq ibn Ibrahim 
narrated (Ibn Numayr's text); “Abdullah ibn Idris (Ishaq said: 
‘reported’ and the other two said: ‘narrated’); Ibn Jurayj narrated; 
from Abu al-Zubayr; from Jabir. He said: ‘God’s Messenger ruled 
for the right of pre-emption in every partnership that has not 
been apportioned, whether it is a house or a farm. It is not 


permissible for one to sell until he has informed his partner. He 
[i.e., the partner] may take it if he so wishes or leave it. If his 
partner sells it without informing him, he has more claim to it’. 
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[3615—135]. (Dar al-Salam 3917) Abu al-Tahir narrated to me: Ibn 
Wahb reported; from Ibn Jurayj; that Abu al-Zubayr reported to 
him; that he heard Jabir ibn "Abdullah say: *God's Messenger 
(peace be upon him) said: *The pre-emption right applies in 
every partnership: land, home or farm. It is not permissible for 
a partner to sell until he has offered it to his partner who will 
either buy or leave it. If he refuses, his partner has a better 
claim until he informs him". 
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Text Explanation 


Pre-emption refers to taking a partner’s share to join it to one’s own share. 
All Muslims agree that the right of pre-emption belongs to a partner in real 
property, as long as the property is not divided. Scholars say that the purpose 
of the right of pre-emption is to remove harm from a partner, and it 
specifically applies to real property because it is the type of property that 
causes most harm. Scholars agree that the right of pre-emption does not apply 
to shared animals, clothing, and movables. Qadi ‘Iyad said that some scholars 
apply the right of pre-emption to all articles. This is reported by Ibn al- 
Mundhir from ‘Ata’, saying that it applies even to clothing. A report 
mentions that Ahmad applied it to animals and detached buildings. 

A question asks whether it applies to a divided building, on the basis of 
neighbourhood? Different views are expressed on this point. The view shared 
by al-Shafi 1, Malik, Ahmad and the majority of scholars is that it does not 
apply on the basis of neighbourhood. Ibn al-Mundhir attributes this view to 
‘Umar ibn al-Khattab, 'Uthman ibn 'Affan, Sa'1id ibn al-Musayyib, Sulayman 
ibn Yasar, Umar ibn “Abd al- Aziz, al-Zuhri, Yahya al-Ansari, Abu al- 
Zinad, Rabi ah, Malik, al-Awza 1, al-Mughirah ibn ‘Abd al-Rahman, Ahmad, 
Ishaq and Abu Thawr. On the other hand, Abu Hanifah and al-Thawri say 
that it applies on the basis of neighbourhood, but God knows best. 

Scholars cite this hadith as evidence that the right of pre-emption applies 
only to real property that is divisible. It does not apply to a small bath or mill, 
etc. It is also cited in support of the view that pre-emption applies to what is 
indivisible. 

Hadith No. 3613 says: ‘Whoever has a partner...’. This is general and it 
includes Muslims and non-Muslims. The right of pre-emption belongs to a 
dhimmi, i.e., a non-Muslim living in the Islamic state, against a Muslim in the 
same way as it belongs to a Muslim against a dhimmi. This is the view of al- 
Shafi t, Malik, Abu Hanifah and the majority of scholars, while al-Sha bi, al- 
Hasan and Ahmad said that a dhimmi has no right of pre-emption against a 
Muslim. The hadith confirms this right to a bedouin in the same way as it 


belongs to one who is a town resident. This is stated by al-Shafi 1, al-Thawri, 
Abu Hanifah, Ahmad, Ishaq, Ibn al-Mundhir and the majority of scholars. Al- 
Sha bi, on the other hand, says that the right of pre-emption does not apply to 
one who does not live in the same town. 

In this hadith, the Prophet says: *Whoever has a partner in a house or a 
farm may not sell his share until he has informed his partner. If he likes, he 
may take it, and he leaves it if he does not’. In the other hadith, No. 3614, ‘It 
is not permissible for one to sell until he has informed his partner'. According 
to our scholars, it is understood to express a recommendation to inform one's 
partner and a discouragement of selling before giving such information. It is 
not forbidden to sell without informing one's partner. Such understanding of 
the hadith is acceptable, because what is discouraged or reprehensible is not 
permissible. ‘Permissible’ applies to anything when doing it and refraining 
from doing it are of equal status. A reprehensible thing is not of two equal 
values; it is urged to be abandoned. 

Suppose that one partner informs the other of his intention to sell and he 
is given permission to do so, and he then goes on and sells. In this case, can 
the other partner apply the right of pre-emption? Scholars differ: al-Shafi 1, 
Malik, Abu Hanifah, 'Uthman al-Batti, Ibn Abu Layla and others say that he 
can. Al-Hakam, al-Thawri, Abu ‘Ubayd and several hadith scholars say that 
he cannot. Two reports expressing these two views are attributed to Ahmad, 
but God knows best. 


i. Related by Abu Dawid, 3513; al-Nasa'1, 4660 and 4715. 


CHAPTER 29 


FIXING A BEAM IN A NEIGHBOUR’S WALL 


[3616-136]. (Dar al-Salam 3917-3918) Yahya ibn Yahya narrated:! 
he said: I read out to Malik; from Ibn Shihab; from al-A raj; from 
Abu Hurayrah; that ‘God’s Messenger (peace be upon him) said: 
*None of you should prevent his neighbour fixing a beam in his 
own wall". Abu Hurayrah then said: *How come I see you 
turning away? By God, I shall throw this at you”.’ 
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Zuhayr ibn Harb narrated: Sufyan ibn 'Uyaynah narrated [H]. Also, 
Abu al-Tahir and Harmalah ibn Yahya narrated to me; both said: 
Ibn Wahb reported; Yünus reported to me [H]. And, 'Abd ibn 
Humayd narrated; “Abd al-Razzaq reported; Ma mar reported; all 
of them from al-Zuhri with the same chain of transmission: a 
similar text. 
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Text Explanation 


This hadith is to be read as referring to either ‘a beam’ as a single one or 
‘beams’ in the plural. In old writings both the single and plural forms were 
written the same way. In the hadith, Abu Hurayrah expresses displeasure at 
people not co-operating in such matters. He threatens that he would repeat the 
hadith to them time and again, so that they would feel that they are 
abandoning a recommended practice that encourages co-operation with one’s 
neighbours. 

Scholars differ in their understanding of the hadith and whether it is 
stating a recommendation or a duty to enable one’s neighbour to fix his beam 
on one's own wall. Al-Shafi' 1 and Maliki scholars express two views, the 
more correct of which is that it is a recommendation. This is also expressed 
by Abu Hanifah and Kufi scholars. The other view is that it is a duty, and this 
is expressed by Ahmad, Abu Thawr and Hadith scholars. This is the apparent 
meaning of the text of the hadith. Scholars who say that it is a 
recommendation mention that the people had stopped doing so, which 
suggests that to them it was a recommendation. Had they understood that it 
was a duty, they would not have stopped its application. But God knows best. 


i. Related by al-Bukhari, 2463; Abu Dàwüd, 3634; al-Tirmidhi, 1353; Ibn Majah, 2335. 


CHAPTER 30 


THE PROHIBITION OF INJUSTICE AND 
WRONGFUL APPROPRIATION 


[3617-137]. (Dar al-Salam 3920) Yahya ibn Ayyub, Qutaybah ibn 
Said and ‘Ali ibn Hujr narrated: they said: Ismail (who is Ibn 
Ja far) narrated; from al- Ala' ibn ‘Abd al-Rahman; from “Abbas 
ibn Sahl ibn Sa'd al-Sa‘idi; from Said ibn Zayd ibn “Amr ibn 
Nufayl; that ‘God’s Messenger said: “Whoever wrongfully 
appropriates a single hand span of land, God will make him 
carry it around his neck on the Day of Judgement to the depth 
of seven earths”.’ 
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[3618-138]. (Dar al-Salam 3921) Harmalah ibn Yahya narrated to 
me: Abdullah ibn Wahb reported; ‘Umar ibn Muhammad narrated 
to me; that his father narrated; from Sa‘id ibn Zayd ibn “Amr ibn 
Nufayl; that ‘Arwa disputed with him regarding his home. He 
said: “Let her have it. I heard God’s Messenger (peace be upon 


him) say: ‘Whoever takes a hand span of land, having no right 
to it, shall on the Day of Judgement be made to carry it around 
his neck to the depth of seven earths’. My Lord, if she is lying, 
take away her sight and let her grave be in her home". He [i.e., 
the narrator] said: *I saw her blind groping against walls". She 
said: “Said ibn Zayd's supplication has hit me. As she was 
walking at home she stepped over a well and fell into it, which 
became her grave”.’ 
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[3619-139]. (Dar al-Salam 3922) Abu al-Rabī‘ al- Ataki narrated: 
Hammad ibn Zayd narrated; from Hisham ibn ‘Urwah; from his 
father; that ‘Arwa bint Uways claimed that Said ibn Zayd took 
a part of her land. She put her dispute to Marwan ibn al- 
Hakam. Sa 1d said: “Would I take a part of her land after what 
I heard God’s Messenger (peace be upon him) say?” Marwan 
asked: “What did you hear God’s Messenger (peace be upon 
him) say?” He said: “I heard God’s Messenger (peace be upon 
him) say: ‘Whoever unjustly takes a span of land shall be made 


to carry it around his neck to the depth of seven earths’.” 
Marwan said to him: “I shall not ask you for a proof now”. 
[Sa 1d] said: “My Lord, if she is lying, take away her sight and 
kill her on her land”. She became blind before her death. One 
day, as she was walking on her land, she fell in a hole and died. 
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[3620-140]. (Dar al-Salam 3923) Abu Bakr ibn Abi Shaybah 
narrated: Yahya ibn Zakariyya’ ibn Abi Za’idah narrated; from 
Hisham; from his father; from Said ibn Zayd. He said: ‘I heard 
the Prophet (peace be upon him) say: “Whoever wrongfully 
takes a span of land shall be made to carry it around his neck 
to the depth of seven earths on the Day of Judgement”.’ 
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[3621-141]. (Dar al-Salam 3924) Zuhayr ibn Harb narrated to me: 
Jarir narrated; from Suhayl; from his father; from Abu Hurayrah. 
He said: ‘God’s Messenger (peace be upon him) said: “If 
anyone takes a span of land having no right to it, God will 
make him carry it around his neck on the Day of Judgement to 
the depth of seven earths”.’ 
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[3622-142]. (Dar al-Salam 3925-3926) Ahmad ibn Ibrahim al- 
Dawraqī narrated:" “Abd al-Samad (meaning Ibn ‘Abd al-Warith) 
narrated; Harb (who is Ibn Shaddad) narrated; Yahya (who is Ibn 
Abi Kathir) narrated; from Muhammad ibn Ibrahim; that ‘Abu 
Salamah narrated to him that he had a dispute with his people 
about a certain land. He went to ‘A’ishah and mentioned it to 
her. She said: “Abu Salamah, leave the land alone. God’s 
Messenger (peace be upon him) said: ‘Whoever wrongs 
someone with as much as a span of land shall be made to carry 
it around his neck to the depth of seven earths’.”’ 
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Ishag ibn Mansir narrated to me: Habban ibn Hilal reported; Aban 
reported; Yahya narrated; that Muhammad ibn Ibrahim narrated to 
him; that Abu Salamah narrated to him; that ‘He went to 
‘A’ishah...’ he added the same text. 
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Text Explanation 


The hadith tells us that there are seven layers to the earth. This is consistent 
with what God says: 'It is God who has created seven heavens and a similar 
number of the earth'. (65: 12) A different rendering of the verse would say: 
‘It is God who has created seven heavens and the like of the earth’. Some 
have suggested that ‘the like’ means similarity of shape, but this is contrary 
to the apparent meaning of the verse. The same may be said about the 
suggestion that ‘seven earths’ in the hadith means seven lands from seven 
provinces, because the earths are seven layers. This is an incorrect 
interpretation according to all scholars because a person who wrongfully 
takes a span of land from one province will not be made to carry a span of 
land from another province. This is different from making him carry the 
depth of that same span right down through several layers. Qadi ‘Iyad said 


that there is an unconfirmed hadith which speaks of the depths of the earth 
and their layers. 

The hadith mentions that such a person will carry the land he wrongfully 
takes on his neck. Scholars said that it may mean that he is made to carry the 
same area of land from the seven earths and required to shoulder all these." It 
is also possible that the land he unjustly took will be made like a circle placed 
around his neck, as God says in the Qur’an: ‘That to which they miserly cling 
will hang around their necks on the Day of Resurrection’. (3: 180) Another 
suggestion is that it means the sin he commits will be made like a necklace 
around his neck. If we take this meaning of its being ‘around his neck’, then 
God will make that person’s neck long enough to carry all that, in the same 
way as the thickening of the unbeliever’s skin and the stiffening of his 
molars. 

These hadiths clearly state the prohibition of injustice and wrongful 
appropriation of what belongs to others, confirming that it incurs very stern 
punishment. The hadiths show that it is possible to appropriate land that 
belongs to others. This is the view of our school and the majority of scholars, 
but Abu Hanifah says that land appropriation is inconceivable. 

The hadith tells of the noble character of Said ibn Zayd and that his 
supplication was answered. It shows that it is perfectly permissible to pray to 
God to punish the one who is unjust, but God knows best. 

We need to add that Sa‘id ibn Zayd was one of the earliest Companions 
of the Prophet. He was ‘Umar ibn al-Khattab’s cousin and brother-in-law. He 
is one of the ten Companions of the Prophet who were given the promise of 
being in heaven. His father, Zayd ibn “Amr, died before Islam, but he rejected 
idol worship and travelled in search of the true religion. He was told by 
Christian priests that a new messenger was soon to be given his message and 
he was to wait for this messenger. 


iii. 


Related by al-Bukhari, 3198. 

Related by al-Bukhari, 2453 and 3295. 

This interpretation uses a different meaning of the word yutawwaq, rendered in our translation as 
‘carry it around his neck’. This interpretation uses the other meaning ‘carry a burden’ or ‘tolerate 
pressure’. 


CHAPTER 31 


THE WIDTH OF THE ROAD 


[3623-143]. (Dar al-Salam 3927) Abu Kamil Fudayl ibn Husayn 
al-Jahdari narrated to me: “Abd al- Aziz ibn al-Mukhtar narrated; 
Khalid al-Hadhdh’ narrated; from Yüsuf ibn “Abdullah; from his 
father; from Abu Hurayrah; that the Prophet (peace be upon him) 
said: ‘If you are in disagreement about the road, its width 
should be seven cubits’. 
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Text Explanation 


This hadith refers to the width of a road. If a person makes a part of a land 
which he owns as a path available freely to passers-by, its width is up to him 
to determine, but it is preferable to make it wide. But this is not the case to 
which the hadith refers. 

If the road is in between land owned by different people and they wish to 
keep it as a passage, what they agree is valid. In case they differ and are in 
dispute about the width of the passage, it should be made seven cubits. This 
is the case the hadith seeks to determine. However, if there is a used passage 


which is wider than seven cubits, no one may take any portion of it, no matter 
how small. But it is permissible to revive any barren land around the passage, 
and when he has revived a piece of such land, it belongs to him, on condition 
that it does not inconvenience passers-by. 

Our Shafi 1 scholars say that if there is a used passage which opens to a 
public area we rule that it is a public pathway as it appears in practice. No 
consideration is given to the time when it became a public passage. Imam al- 
Haramayn and other scholars said that its becoming a street does not require 
any verbal declaration making it a public way. 

This is what our Shafi I scholars say about this hadith. Other scholars said 
that this applies to open areas where its owners want to construct buildings. 
Their passage is made seven cubits in order to facilitate the entry and exit of 
loads. Qadi ‘Iyad said that all this applies when the people differ, as the 
hadith states. If the people of the land agree to make a part of it a passage, 
they are free to determine what suits them. No objection may be made, 
because the land is their own. 

It is God who best knows what is right, and to Him we shall all return. 


CHAPTER 0 


NO INHERITANCE BETWEEN MUSLIMS 
AND NON-MUSLIMS 


[3624—1]. (Dar al-Salam 3928) Yahya ibn Yahya, Abu Bakr ibn 
Abi Shaybah and Ishàq ibn Ibrahim narrated (Yahya’s text):' Ibn 
‘Uyaynah (Yahya said: ‘reported’ and the other two said: 
‘narrated’); from al-Zuhri; from “Ali ibn Husayn; from “Amr ibn 
‘Uthman; from Usamah ibn Zayd; that the Prophet (peace be upon 
him) said: ‘A Muslim does not inherit an unbeliever, nor does 
an unbeliever inherit a Muslim’. 
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Text Explanation 


Islam lays down a detailed system of inheritance, with stipulated shares given 
to immediate relatives. In Arabic, these stipulated shares are called fara 'id 
which is the plural form of faridah, meaning obligatory. As these shares are 
mentioned in the Qur'an, they are binding on all and cannot be changed. 


Indeed, the book of inheritance is normally called Kitab al-Fara'id because it 
looks at different cases and how the stipulated shares are given. 

This hadith with which Muslim opens this part of his anthology quotes 
the Prophet (peace be upon him): ‘A Muslim does not inherit an unbeliever, 
nor does an unbeliever inherit a Muslim’. Muslims are unanimous that an 
unbeliever has no right of inheritance from a Muslim. Likewise, according to 
the great majority of scholars among the Prophet’s Companions, the tabi in 
and later generations agree that a Muslim does not have a right of inheritance 
from a non-Muslim. This is the view of Mu ‘adh ibn Jabal, Mu ' awiyah, Said 
ibn al-Musayyib, Masrüq and others. A similar view is attributed to Abu al- 
Darda’, al-Sha bi, al-Zuhri, al-Nakha 1 with some differences between them. 
The correct view from these is the same as that of the majority. 

Scholars who say that a Muslim inherits from an unbeliever relative base 
their argument on the hadith that says: ‘Islam prevails and nothing prevails 
over Islam'. By contrast, the basis of the view of the majority of scholars is 
the present authentic hadith which is clear in its import. Needless to say, the 
hadith speaking about Islam prevailing merely states the merit of Islam and 
that it is superior to other religions. It does not refer to inheritance. How 
come, then, it is used as an argument to counter the Prophet's statement: ‘A 
Muslim does not inherit an unbeliever'. Perhaps these scholars were not 
aware of this hadith. 

If the unbeliever is an apostate, he does not inherit a Muslim, and this is 
the unanimous view of all scholars. Likewise, a Muslim does not inherit an 
apostate according to al-Shafi't, Malik, Rabi ah, Ibn Abi Layla and others. 
The estate of the apostate is considered a gain to the Muslim community. 
However, Abu Hanifah, Kufi scholars, al-Awza' 1 and Ishaq say that an 
apostate is inherited by his Muslim relatives who are his heirs. This is also 
reported from ‘Ali, Ibn Mas üd and a number of early scholars. Al-Thawri 
and Abu Hanifah said that what an apostate earns after renouncing Islam goes 
to the Muslims generally, while the others say that all his property goes to his 
Muslim heirs. 


Do unbelievers inherit one another when they follow different faiths, such 
as a Jew inheriting a Christian or a Zoroastrian, or the opposite case? Al- 
Shafi' 1, Abu Hanifah and other scholars say that they do. On the other hand, 
Malik said they do not. Al-Shafi 1 also said that an unbeliever living in a land 
of war cannot inherit one who lives in a Muslim state, nor the opposite 
scenario. Our scholars also add that two unbelievers living in two countries 
that are at war with each other cannot inherit each other, but God knows best. 


i. Related by al-Bukhari, 6764 and 4283; Abd Dawid, 2909; al-Tirmidhi, 2107; Ibn Majah, 2729. 


CHAPTER 1 


THE REMAINDER AFTER GIVING THE 
STIPULATED SHARES 


[3625-2]. (Dar al-Salam 3929) “Abd al-A la ibn Hammad (who is 
al-Narsi) narrated:' Wuhayb narrated; from Ibn Tawüs; from his 
father; from Ibn “Abbas. He said: ‘God’s Messenger (peace be 
upon him) said: “Give the stipulated shares to their owners; 
what is left over goes to the nearest male person".* 
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[3626-3]. (Dar al-Salam 3930) Umayyah ibn Bistam al- Ayshi 
narrated: Yazid ibn Zuray narrated; Rawh ibn al-Qasim narrated; 
from ‘Abdullah ibn Tawüs; from his father; from Ibn Abbas; from 
God's Messenger (peace be upon him). He said: ‘Give the 
stipulated shares to their owners; whatever the stipulated 
shares leave behind goes to the nearest male person.’ 
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[3627-4]. (Dar al-Salam 3931) Ishag ibn Ibrahim, Muhammad ibn 
Rafi’ and “Abd ibn Humayd narrated (Ibn Rafi''s text): “Abd al- 
Razzaq (Ishaq said: ‘narrated’ and the other two said: ‘reported’ ); 
Ma mar reported; from Ibn Tawüs; from his father; from Ibn 
‘Abbas. He said: ‘God’s Messenger (peace be upon him) said: 
*Assign the estate to the ones entitled to stipulated shares 
according to God's Book. What is left after the stipulated 
shares goes to the nearest male person". 


bill) xie$- 35 Ales 8h Qu Xexes pualyl o: Gu] Wis 
GSÍ SII Le (GÍ ObSUI Os WIS GEL] UI) (935 WV 
lll Jg ins JÖ JÖ ue gil oe aul GE «uus oil oe Gard 
OES cse alali Jal G5 LUI Igel» pling axe abl sio 

«$5 J5 J Salal oS55 led call 
Muhammad ibn al- Ala’ Abu Kurayb al-Hamdani narrated: Zayd 
ibn Hubab narrated; from Yahya ibn Ayyüb; from Ibn Tawüs; with 


the same chain of transmission: a similar text to the narration by 
Wuhayb and Rawh ibn al-Qasim. 
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Text Explanation 


The hadiths require that the heirs entitled to stipulated shares are given their 
shares first. What is left of the estate after that goes to ‘the nearest male 
person’. A more literal translation is ‘the nearest male man’, because the 
Prophet uses the two words together. The Prophet describes the man as male 
to alert us to the reason for this ruling. A male heir blocks other relatives. He 
is given twice the share of his female counterpart because men have greater 
responsibilities, such as looking after their families, hospitality to their guests 
and those who seek help, as well as paying shares of indemnity, etc. But God 
knows best. 

The hadiths in this chapters state the inheritance of relatives who do not 
have stipulated shares. All Muslims agree that the part of the estate that is left 
after the stipulated shares goes to the deceased’s close relatives, starting with 
the closest ones. In Arabic, these are called ‘asabah and each one is ‘asib. 
Suppose a person dies and his immediate relatives are one daughter, one 
brother and one paternal uncle. The daughter takes half the deceased’s 
property as her stipulated share. The remainder goes to the deceased’s 
brother, while his uncle inherits nothing. Our scholars say that the 'asabah 
are of three categories: 

The first category is the direct 'asabah, meaning that he is an heir by 
virtue of his relation to the deceased. This may be a son, grandson, brother, 
nephew, paternal uncle, paternal cousin, grandfather, a grandfather's son, etc. 
A deceased person's father or grandfather may be ‘asabah or may have 
stipulated shares. If the deceased has a son or a grandson, his father gets only 
a stipulated share of one-sixth of the estate. If the deceased has neither a 
surviving son nor grandson, his father inherits only as ‘asabah. If the 
deceased leaves behind a daughter, a son's daughter, two daughters or two 
son's daughters, they take their stipulated shares and his father takes one- 
sixth as his stipulated share, and he also takes the remainder for being the 
‘asabah. 

The second category is the ‘asabah through someone else. This is the 


case of the deceased’s daughters who are ‘asabah with the deceased’s sons, 
or the deceased's son's daughters with his son's sons,! or the deceased’s 
sisters with their brothers. In all these cases the female relatives of the 
deceased join his male relatives of the same rank to form the 'asabah and 
jointly inherit from the deceased. 

The third category is the 'asabah with someone else. This is the case of 
the deceased's full sisters or half-sisters who are daughters of his father, with 
the deceased's daughters or his son's daughters. If the deceased leaves behind 
one daughter and one full-sister or half-sister born to his father, his daughter 
takes one-half of his estate as her stipulated share and the remainder goes to 
his sister as 'asabah. If the deceased leaves behind one daughter, one son's 
daughter, one full-sister or half-sister born to his father, his daughter takes 
one-half and son's daughter one-sixth as their respective stipulated shares, 
and the remainder goes to his sister as 'asabah. If the deceased leaves behind 
two daughters and two son's daughters one full sister or half-sister born to his 
father, his two daughters take two-thirds of his estate and the remainder goes 
to his sister. His son's daughters get nothing because the portion that goes to 
his female offspring, which is two-thirds, is fully taken by his daughters. 

Scholars of our Shafi1 School said that whenever the term ‘asabah is 
mentioned without qualification, it refers to the first category: i.e., any male 
who is directly related to the deceased, not through any female relative. When 
there is one person who is 'asabah, he takes all the estate, and if he happens 
to be joined by heirs with stipulated shares that take up the entire estate, they 
take their shares and the 'asabah receives nothing. If their joint shares leave a 
portion of the estate, this portion goes to the 'asabah. 

The closest ‘asabah are the deceased's sons, then their sons, then the 
deceased's father, then his grandfather if the deceased has no brother, or his 
brother if his grandfather does not survive him. If the deceased has both his 
brother and his grandfather surviving him, the case is subject to a well-known 
divergence of views. The next degree of 'asabah is that of the deceased's 
brothers, then their sons or grandsons, then the deceased's father's paternal 


uncles, then their sons, then his grandfather’s paternal uncles then their sons, 
etc. Whoever is related to the deceased through both his parents takes 
precedence over the one in the same degree but related through his father 
only. Thus a full brother ranks ahead of a half brother through the same 
father. 

If the deceased leaves behind one daughter, one full sister and one half 
brother born to his father, then according to the view of our school and the 
majority of scholars, his daughter takes one half as her stipulated share and 
the remainder goes to his sister. Nothing is left to his half-brother. On the 
other hand, Ibn “Abbas said about this case that the deceased’s daughter takes 
one-half and the remainder goes to his half-brother. His sister takes nothing. 
The hadiths In this chapter apparently confirm his view, but God knows best. 


i. Related by al-Bukhari, 6732, 6735, 6737 and 6746; Abu Dawid, 2898; al-Tirmidhi, 2098; Ibn 
Majah, 2740. 

ii. We speak of the deceased's son's daughter and son's son, rather than granddaughters and 
grandsons, in order to exclude his other grandsons and grand-daughters. 


CHAPTER 2 


THE CASE OF KALALAH INHERITANCE 


[3628-5]. (Dar al-Salam 3932) “Amr ibn Muhammad ibn Bukayr 
al-Naqid narrated:' Sufyan ibn ‘Uyaynah narrated; from 
Muhammad ibn al-Munkadir. He heard Jabir ibn “Abdullah say: ‘I 
was ill. God’s Messenger (peace be upon him) and Abu Bakr 
came walking to visit me. I fainted. [The Prophet] performed 
the ablution and sprinkled on me some of the water of his 
ablution and I regained consciousness. I said: “Messenger of 
God, how do I dispense of my property?” He gave me no reply, 
until the verse relating to inheritance: “They will ask you for a 
verdict”. Say: “God Himself gives you His ruling concerning 
the inheritance of a person who leaves no heir in the direct 
line”.’ (4: 176) 
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[3629-6]. (Dar al-Salam 3933) Muhammad ibn Hatim ibn Maymün 


narrated; he said: Ibn al-Munkadir reported to me; from Jabir ibn 
‘Abdullah. He said: ‘The Prophet and Abu Bakr came on foot to 
visit me at Bani Salamah’s quarters during my illness. He 
found me unconscious. He called for some water and 
performed the ablution, then sprinkled some of this water on 
me and I came to. I said: “What shall I do with my property, 
Messenger of God?” Then God revealed the verse: “God has 
this to enjoin on you with regard to your children: the male 
shall have a share equal to that of two females”.’ (4: 11) 
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[3630—7]. (Dar al-Salam 3934) "Ubaydullah ibn “Umar al-Qawariri 
narrated: “Abd al-Rahman (meaning Ibn Mahdi) narrated; Sufyan 
narrated. He said: I heard Muhammad ibn al-Munkadir say: I heard 
Jabir ibn “Abdullah say: ‘God’s Messenger (peace be upon him) 
came to visit me during my illness, accompanied by Abu Bakr 
and both came walking. He found me unconscious. God's 
Messenger performed the ablution, then sprinkled on me some 
of the water of his ablution and I came to, and there was God's 
Messenger (peace be upon him). I said: *Messenger of God, 


how do I dispense with my property?” He did not give me any 
reply until the verse of inheritance was revealed.’ 
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[3631-8]. (Dar al-Salam 3935) Muhammad ibn Hatim narrated to 
me: Bahz narrated; Shu bah narrated; Muhammad ibn al- 
Munkadir reported to me. He said: ‘I heard Jabir ibn Abdullah 
say: *God's Messenger entered my place when I was ill, 
unconscious. He performed the ablution and they sprinkled on 
me some water of his ablution and I regained consciousness. I 
said: ‘Messenger of God, I am inherited without an heir in the 
direct line [i.e., kalalah]. The verse concerning inheritance was 
then revealed’. 

I said to Muhammad ibn al-Munkadir: [Does this mean]: 
‘They will ask you for a verdict. Say: “God Himself gives you 
His ruling concerning the inheritance of a person who leaves no 
heir in the direct line?”’ He said: ‘It was thus revealed." 
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[3632-000]. (Dar al-Salam 3936) Ishag ibn Ibrahim narrated: al- 
Nadr ibn Shumayl and Abu ‘Amir al- Aqadi reported [H]. Also, 
Muhammad ibn al-Muthanna narrated; Wahb ibn Jarir narrated; all 
from Shu bah; with this chain of transmission: the same text. 
However, Wahb ibn Jarir's narration says [in the last 
sentence]: ^Ihe verse concerning stipulated shares was 
revealed’. And in the narration of al-Nadr and al- Aqadi: ‘The 
verse concerning shares was revealed'. None of them includes 
what Shu bah said to Ibn al-Munkadir. 
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[3633-9]. (Dar al-Salam 3937—3938) Muhammad ibn Abu Bakr al- 
Muqaddami and Muhammad ibn al-Muthanna narrated (Ibn al- 
Muthanna’s text): both said: Yahya ibn Said narrated; Hisham 
narrated; Qatadah narrated; from Salim ibn Abi al-Ja d; from 
Ma dan ibn Abi Talhah; that * Umar ibn al-Khattab gave the 
khutbah on a Friday. He mentioned the Prophet and then 


mentioned Abu Bakr, then said: “I shall leave nothing behind 
which is, to my mind, more important than al-kalalah. I never 
took up a matter with God’s Messenger as often as I did the 
case of al-kalalah, and he was never hard on me more than he 
was in this case, so much that he even poked me with his finger 
in my chest and said: * Umar, is the summer verse, which is the 
last of Surah 4, Women, not sufficient for you? If I live, I shall 
give a verdict on it which will be upheld by the one who recites 
the Qur’an and the one who does not recite the Qur'an?" 
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Abu Bakr ibn Abi Shaybah narrated; Isma‘il ibn “Ulayyah narrated; 
from Said ibn Abi ‘Arūbah [H]. Also, Zuhayr ibn Harb, Ishaq ibn 
Ibrahim and Ibn Rafi’ narrated; from Shababah ibn Sawwar; from 
Shu bah; both from Qatadah; with the same chain of transmission: 
a similar text. 
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Text Explanation 


In its various versions, the hadith in this chapter highlights the merit of 
visiting a sick person to enquire after his health, and to go walking if 
possible. When the Prophet saw Jabir unconscious, he sprinkled some of the 
water of his ablution on him and Jabir regained consciousness. This points 
out that it is good to seek the blessing of what is used by devout people and 
what they leave of food and drink, as well as joining them in a meal or drink. 
The hadith tells how the Prophet’s blessing had a real effect on people. Some 
scholars cite this hadith as evidence that water used for ablution, whether it is 
wudu or ghusl, remains pure. This is contrary to Abu Yüsuf's view that such 
water is impure. Basing the view of the purity of such water on this hadith is 
questionable, because the Prophet might have sprinkled on Jabir some of the 
water that remained unused, but in response it may be said that the greatest 
blessing is in the water that touched the Prophet's body as he performed the 
ablution, but God knows best. 

When Jabir came to, he asked the Prophet how he should divide his 
property among his heirs, but the Prophet did not answer him until the 
relevant verse outlining inheritance details was revealed. This shows that a 
will made by an ill person is valid, even though he may become unconscious 
at times. A condition for the validity of such a will is that it is made when the 
person concerned is fully conscious and in control of his mental faculties. 

The hadith may be cited as evidence in support of the view that the 
Prophet could not give a ruling on the basis of reasoning, because he did not 


give an answer to Jabir’s question. The majority of scholars agree that giving 
a ruling on the basis of reasoning, or ijtihad, was within the Prophet’s 
jurisdiction. We have mentioned this more than once. They explain the lack 
of answer by the Prophet as indicating that he could not determine any ruling 
in this instance. He hoped that God would reveal the necessary rulings. 
Hadith No. 3633 mentions what ‘Umar said during his speech: ‘I shall 
leave nothing behind which is, to my mind, more important than al-kalalah. I 
never took up a matter with God's Messenger as often as I did the case of al- 
kalalah, and he was never hard on me more than he was in this case, so much 


[133 


that he even poked me with his finger in my chest and said: * Umar, is the 
summer verse, which is the last of Surah 4, Women, not sufficient for you?" 
If I live, I shall give a verdict on it which will be upheld by the one who 
recites the Qur'an and the one who does not recite the Qur'an'. The Prophet 
refers to this verse as the ‘summer verse’ because it was revealed during the 
summer. The last part of the hadith, ‘If I live...” is Umar's speech, not the 
Prophet's. He did not give a ruling on it at that time because he had not 
arrived at a final conclusion in the matter. Therefore, he delayed it until he 
had fully considered the related issues. 

Perhaps the Prophet was hard on ‘Umar in this case because he feared 
that he and others would rely only on what is stated in clearly expressed 
statements, without exercising scholarly reasoning to arrive at rulings. God 
says in the Qur'an: ‘If only they would refer such a matter to the Messenger 
and to those from among them entrusted with authority, those of them who 
are engaged in obtaining intelligence would know it'. (4: 83) Thus, using 
scholarly reasoning and discretion is one of the most important duties, 
because the definitive texts address only a small number of events. If ijtihad, 
or reasoning, is neglected, many new cases would be left without a ruling, but 
God knows best. 


ili. 


Related by al-Bukhari, 565, 6723 and 7309; Abu Dawid, 2886; al-Tirmidhi, 2097 and 3015; al- 
Nasa'1 in a shorter version, 1436 and 2728. 


Related by al-Bukhari, 4577. 
Related by al-Bukhari, 194, 5676 and 7643. 


CHAPTER 3 


THE LAST VERSE TO BE REVEALED 


[3634-10]. (Dar al-Salam 3939) ‘Ali ibn Khashram narrated: 
Waki reported; from Ibn Abi Khalid; from Abu Ishaq; from al- 
Bara’. He said: ‘The last verse of the Qur’an to be revealed was: 
“They will ask you for a verdict. Say: ‘God Himself gives you 
His ruling concerning the inheritance of a person who leaves no 
heir in the direct line’.”’ (4: 176) 
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[3635-11]. (Dar al-Salam 3940) Muhammad ibn al-Muthanna and 
Ibn Bashshar narrated:! both said: Muhammad ibn Ja far narrated; 
Shu bah narrated; from Abu Ishaq. He said: ‘I heard al-Bara’ ibn 
‘Azib say: “The last verse to be revealed was the one 
concerning the kalalah, and the last surah to be revealed was 
[the one starting with] Bra’ah”.’ 
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[3636-12]. (Dar al-Salam 3941) Ishaq ibn Ibrahim al-Hanzali 
narrated: ‘Isa (who is Ibn Yünus) reported; Zakariyya’ narrated; 
from Abu Ishaq; from al-Bara’; that ‘the last surah to be revealed 
in full was Surah Repentance; and the last verse to be revealed 
was the one concerning the kalalah’. 
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[3637-000]. (Dar al-Salam 3942) Abu Kurayb narrated: Yahya 
(meaning Ibn Adam) narrated; “Ammar (who is Ibn Ruzayq) 
narrated; from Abu Ishaq; from al-Bara’: the same text, except 
that he said: ‘The last surah to be revealed complete...’. 


—9- 
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[3638-13]. (Dar al-Salam 3943) “Amr al-Nagid narrated: Abu 
Ahmad al-Zubayri narrated; Malik ibn Mighwal narrated; from 
Abu al-Safar; from al-Bara’. He said: ‘The last verse to be 
revealed was: “They will ask you...”.’ 
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Text Explanation 


These hadiths mention that the last verse of the Qur’an to be revealed was the 
one speaking about the inheritance of kalalah, which is the last verse of 
Surah 4. There are different views about the linguistic derivation of this term 
and its meaning. The preferred meaning is that it refers to a deceased person, 
male or female, who has neither children nor parents to inherit from him or 
her. This is reported to be stated by Abu Bakr al-Siddig, “Umar, ‘Ali, Ibn 
Mas tid, Zayd ibn Thabit and Ibn “Abbas (may God be pleased with them 
all). The Shia claim that a kalalah is a person who has no children, even 
though he may be survived by his father or grandfather. Thus, they gave a 
share of inheritance to the deceased’s siblings together with his father. Qadi 
‘lyad said that this is also attributed to Ibn “Abbas, but this is a false report 
which cannot be confirmed from him. The truth is that he shared the view of 
other scholars. Some scholars claim that the unanimous view is that the 
kalalah is one who has neither offspring nor parents. Scholars differ 
regarding the case when a grandfather is one of the heirs: is this a kalalah 
case or not? Those who consider a grandfather a parent say that it is not 
kalalah case and the ones who do not consider him a parent say it is. 

Qadi 'yad said: If the deceased's heirs include a daughter of the 
deceased, the heirs are considered kalalah according to the majority of 
scholars, because the deceased's brothers and sisters as well as other 'asabah 
relatives share in the inheritance alongside the deceased's daughter. Ibn 
‘Abbas said that the deceased’s sister does not inherit anything if he has a 
surviving daughter, because God says in this verse: ‘If a man dies childless 
and has a sister...’. (4: 176) The same view is held by Dawid. The Shia 
claim that the presence of a daughter of the deceased prevents the case from 
being one of kalalah, because they assign no share of inheritance to the 
deceased's brother or sister. They give his daughter all his estate. They base 
this view on their understanding of the Qur'anic statement: ‘If a man dies 
childless and has a sister, she shall inherit one-half of what he has left, just as 
he shall inherit all her property if she dies childless'. (4: 176) The majority of 


scholars say that this verse means that the deceased’s sister receives half her 
brother’s property as her stipulated share but this only occurs if he dies 
childless. The absence of any children of the deceased is a condition for her 
having one-half as a stipulated share, not for her being an heir. The verse 
does not mention the non-existence of the deceased’s father despite 
mentioning his being childless. Yet the deceased’s siblings do not inherit if 
his father survives him. The omission is due to the fact that this is already 
known as a principle of the Islamic law of inheritance: heirs related to the 
deceased through someone do not inherit if that someone is alive. The only 
exception is that of the children of the deceased’s mother: if she survives her 
son, his siblings through her only inherit alongside her. 

Muslims are unanimous that the reference to brothers and sisters in the 
last verse of Surah 4, Women, means siblings having the same two parents or 
the same father when there is none with the same parents. They are also 
unanimous that the other reference to the inheritance of kalalah, refers to 
siblings through the mother only. It says: ‘If a man or a woman has no heir in 
the direct line, but has a brother or a sister, then each of them shall inherit 
one-sixth; but if there shall be more, then they shall share in one-third’. (4: 
12) 

It should be noted that the rendering of kalalah as ‘one with no heir in the 
direct line’ means ‘one with neither offspring nor parents’, because this is the 
direct line of inheritance going down to offspring and up to parents. 


i. Related by al-Bukhari, 4605 and 4654; Abu Dawid, 2888. 
ii. Related by al-Tirmidhi, 3041. 


CHAPTER 4 


LEFT PROPERTY GOES TO HEIRS 


[3639-14]. (Dar al-Salam 3944-3945) Zuhayr ibn Harb narrated to 
me: Abu Safwan al-Umawi narrated; from Yünus al-Ayli [H]. 
Also, Harmalah ibn Yahya narrated to me (his text). He said: 
‘Abdullah ibn Wahb reported; Yünus reported to me; from Ibn 
Shihab; from Abu Salamah ibn ‘Abd al-Rahman; from Abu 
Hurayrah; that ‘[The body of] a deceased person might be 
brought to God’s Messenger, and he has unsettled debt. The 
Prophet would ask: “Has he left enough to settle his debts?” If 
he was told that he has left debt settlement, he would offer the 
funeral prayer for him. Otherwise, he would say [to his 
companions]: “Offer the funeral prayer for your friend”. When 
God granted him victories and wealth, he said: “I have more 
claim on the believers than they have on their own selves. 
Whoever dies leaving an unsettled debt, I shall settle that, and 
whoever leaves property, it goes to his heirs”.’ 
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‘Abd al-Malik ibn Shu'ayb ibn al-Layth narrated:" my father 
narrated to me; from my grandfather; “Uqayl narrated to me [H]. 
Also, Zuhayr ibn Harb narrated to me; Ya' qub ibn Ibrahim 
narrated; Ibn Shihab's nephew narrated [H]. And, Ibn Numayr 
narrated;! my father narrated; Ibn Abi Dhi’b narrated; all of them 
from al-Zuhri; with the same chain of transmission: the same text. 
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[3640-15]. (Dar al-Salam 3946) Muhammad ibn Rafi narrated to 
me: Shababah narrated; he said: Warqa' narrated to me; from Abu 
al-Zinad; from al-A' raj; from Abu Hurayrah; from the Prophet 
(peace be upon him). He said: ‘By Him who holds Muhammad's 
soul in His hand, I have the first claim on every believer on 
earth: if any of you leaves [an unsettled] debt or young 
children, I am his guardian, and whoever of you leaves 
property, it goes to his heirs, whoever they are’. 
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[3641-16]. (Dar al-Salam 3947) Muhammad ibn Rafi narrated: 
‘Abd al-Razzaq narrated; Ma mar reported; from Hammam ibn 
Munabbih. He said: This is what Abu Hurayrah narrated to us from 
God’s Messenger (peace be upon him). He mentioned a number of 
hadiths including: ‘And God’s Messenger (peace be upon him) 
said: “It is in God’s Book that I have more claim on the 
believers than all people. Whoever of you leaves [an unsettled] 
debt or young children, call on me; I am his guardian. And 
whoever of you leaves property, his property goes to his heirs, 


n 


whoever they are 
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[3642-17]. (Dar al-Salam 3948) 'Ubaydullah ibn Muʻādh al- 
"Anbari narrated;" my father narrated; Shu bah narrated; from 
‘Adiy; that he heard Abu Hazim narrating from Abu Hurayrah; 
from the Prophet (peace be upon him); that he said: *Whoever 
leaves property, it goes to his heirs; and whoever leaves 


dependants, that is to us’. 
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[3643—000]." Abu Bakr ibn Nafi' narrated to me: Ghundar narrated 
[H]. Also, Zuhayr ibn Harb narrated to me; “Abd al-Rahman 
(meaning Ibn Mahdi) narrated; both said: Shu bah narrated; with 
the same chain of transmission: *And whoever leaves dependants, 
I take care of them’. 
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Text Explanation 


Hadith No. 3639 mentions that in the early period in Madinah, when the body 
of a deceased person was brought in for the funeral prayer, the Prophet would 
not offer that prayer himself if he was told that the deceased had left an 
unsettled debt and did not have enough to settle it. The Prophet did so in 
order to encourage people to settle their debts as soon as they could, during 
their lifetimes. Everyone would be keen to do so in order not to miss out on a 
funeral prayer led by the Prophet in which he would pray for the forgiveness 
of the deceased. 

If the deceased did not leave enough to settle his debt, the Prophet would 
say to his Companions: “Offer the funeral prayer for your friend". This is an 


order to the Muslim community to offer the funeral prayer for every deceased 
Muslim. This prayer is a collective duty, which means that if some people 
offer it, the duty is discharged, but if no one does, the whole community is at 
fault. 

Further to what al-Nawawi said, we may add that the Prophet’s attitude 
was meant to encourage the deceased person’s relatives and clansmen to 
repay his debt so that the Prophet would offer the funeral prayer for him. This 
took place on more than one occasion. 

The hadith mentions that when circumstances changed and the Muslim 
state was in better conditions, the Prophet said: ‘I have more claim on the 
believers than they have on their own selves. Whoever dies leaving an 
unsettled debt, I shall settle that, and whoever leaves property, it goes to his 
heirs’. 

It is said that the Prophet (peace be upon him) used to repay the debts left 
outstanding by deceased people from the fund kept specially for the welfare 
of Muslims. It is also said that he used to pay such debts from his own 
money. Some further say that it was a duty incumbent on the Prophet, but 
others say that he did so voluntarily. This difference of opinion represents 
two views held by scholars of our school and others. Our scholars also differ 
concerning the debt of a deceased person, with some saying that the debt 
must be repaid by the state, while others say that this is not a duty. 

The hadith means that the Prophet declared that he would look after the 
interests of everyone in his community, during their lifetimes and after their 
deaths. He would pay the outstanding debt of a deceased person if his estate 
was insufficient. On the other hand, whatever property a person leaves behind 
goes to his heirs and the Prophet, or the Muslim state, would not take any 
portion of it. Moreover, if the deceased leaves dependants or young children 
and they do not have a source of income, then the Prophet would take care of 
them, paying their living expenses. This is clearly stated in hadith No. 3640: 
‘If any of you leaves [an unsettled] debt or young children, I am his guardian, 
and whoever of you leaves property, it goes to his heirs, whoever they are’. 


Related by al-Bukhari in a shorter version, 6731. 
Related by al-Bukhari, 2298 and 5371; al-Tirmidhi, 1070. 


i. Related by al-Nasa’I, 1962; Ibn Majah, 2415. 


Related by al-Bukhari, 2398 and 6763; Abu Dawid, 2955. 
In Dar al-Salam’s edition, this hadith is attached to the previous one. 


CHAPTER 1 


BUYING BACK ONE’S CHARITY 


[3644-1]. (Dar al-Salam 3949) “Abdullah ibn Maslamah ibn 
Qa‘nab narrated:! Malik ibn Anas narrated; from Zayd ibn Aslam; 
from his father; that ‘Umar ibn al-Khattab said: ‘I gave someone a 
fine horse [to join a fight] for God’s cause, but the one who 
took it neglected the horse. I thought he would be selling it 
cheaply and I asked God’s Messenger (peace be upon him) 
about that. He said: “Do not buy it and do not take back your 
charity. The one who takes his charity back is like a dog 
swallowing its vomit back”.’ 
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[3645—000]." Zuhayr ibn Harb narrated: “Abd al-Rahman (meaning 
Ibn Mahdi) narrated; from Malik ibn Anas; with the same chain of 


transmission: He added: ‘Do not buy it even if he gives it to you 
for a dirham’. 
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[3646-2]. (Dar al-Salam 3950-3951) Ummayah ibn Bistam 
narrated to me: Yazid (meaning Ibn Zuray ) narrated; Rawh (who 
is Ibn al-Qasim) narrated; from Zayd ibn Aslam; from his father; 
from “Umar; that ‘He donated a horse for fighting for God's 
cause. He found the horse in a poor condition with the one who 
took it, who was of limited means. Umar wanted to buy it, but 
he went to God's Messenger (peace be upon him) and told him 
about it. The Prophet said: *Do not buy it, even if it is given to 
you for a dirham. The one who takes back his charity is like a 
dog swallowing back its vomit”.’ 
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Ibn Abi ‘Umar narrated: Sufyān narrated; from Zayd ibn Aslam; 
with the same chain of transmission; but the narration by Mālik and 
Rawh is longer and more complete. 
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[3647-3]. (Dar al-Salam 3952-3953) Yahya ibn Yahya narrated:'! 
he said: I read out to Malik; from Nafi'; from Ibn ‘Umar; that 
‘Umar ibn al-Khattab donated a horse for jihad for God's 
cause, and he later found the horse being sold. He wanted to 
buy it, and he asked God's Messenger (peace be upon him) 
about it. The Prophet said to him: *Do not buy it, and do not 
take your charity back”.’ 
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Qutaybah ibn Sa‘id and Ibn Rumh narrated; both from al-Layth ibn 
Sa'd [H]. Also, al-Mugaddami and Muhammad ibn al-Muthanna 
narrated;" both said: Yahya (who is al-Qattan) narrated [H]. And, 
Ibn Numayr narrated; my father narrated [H]. Further, Abu Bakr 
ibn Abi Shaybah narrated; Abu Usamah narrated; all of them from 
‘Ubaydullah; both from Nafi ; from Ibn ‘Umar; from the Prophet: 
the same text as Malik’s narration. 
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[3648-4]. (Dar al-Salam 3954) Ibn Abi ‘Umar and ‘Abd ibn 
Humayd narrated ( Abd's text): Abd al-Razzaq reported; Ma mar 
reported; from al-Zuhri; from Salim; from Ibn “Umar that * Umar 
donated a mare for fighting for God's cause, then he saw it 
being sold. He wanted to buy it, but he asked the Prophet. 
God's Messenger (peace be upon him) said to him: *Do not 
take back your charity, Umar". 
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Text Explanation 


The hadith means that ‘Umar gave a horse to someone who did not have a 
mount, so that he would be able to join a Muslim army fighting an enemy. 
Apparently, the horse was of superior quality, but the one who took it did not 
take proper care of it. Hence, ‘Umar thought of buying it back, but checked 
with the Prophet who told him not to do so, because this would represent 
taking back something he had given for God’s sake. The Prophet’s advice 
pointed to the better option, discouraging taking the horse back, even at a 
price. It does not, however, indicate a prohibition. Therefore, for a person to 
give something as a donation, zakat, indemnity, fulfilment of a vow or to 
discharge some other requirement or recommendation, and then to buy it 
back from the one who received it is discouraged. It is also discouraged to 
take it as a return gift, even if this is the recipient’s own choice. However, if 
the recipient dies and the one who gave it to him is his heir and inherits that 


gift, taking it is not discouraged. Furthermore, if the donation becomes the 
property of a third person, the original donor may buy it from this third party, 
without any element of discouragement. Some scholars say that the Prophet’s 
advice to ‘Umar indicates prohibition, rather than discouragement, but God 
knows best. 


i Related by al-Bukhari, 1490, 2623, and in a shorter version 2636, 2970 and 3003; al-Nasa'1, 2614; 
Ibn Majah in a shorter version, 2390. 

ii. In Dar al-Salam's edition, this hadith is attached to the previous one. 

iii. Related by al-Bukhari, 2971 and 3002; Abu Dawid, 1593. 

iv. Related by al-Bukhari, 2775. 


CHAPTER 2 


THE PROHIBITION OF TAKING BACK 
ONE’S GIFT AND CHARITY 


[3649-5]. (Dar al-Salam 3955-3956) Ibrahim ibn Misa al-Razi and 
Ishaq ibn Ibrahim narrated to me:' both said: ‘Isa ibn Yunus 
reported; al-Awza 1 narrated; from Abu Ja far Muhammad ibn ‘Ali, 
from Ibn al-Musayyib; from Ibn ‘Abbas; that the Prophet (peace be 
upon him) said: “The one who goes back on his charity is like a 
dog who vomits, then takes back his vomit and eats it’. 
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Abu Kurayb Muhammad ibn al- Ala! narrated; Ibn al-Mubarak 
reported; from al-Awza'1. He said: I heard Muhammad ibn ‘Ali 
ibn al-Husayn mentioning a similar text with the same chain of 
transmission. 
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Hajjaj ibn al-Sha ir narrated: “Abd al-Samad narrated; Harb 
narrated; Yahya (who is Ibn Abi Kathir) narrated; “Abd al-Rahman 
ibn “Amr narrated to me; that Muhammad ibn Fatimah bint God’s 
Messenger (peace be upon him) narrated to him, with the same 
chain of transmission: a similar text. 
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[3650-6]. (Dar al-Salam 3957) Harün ibn Sa‘id al-Aylī and Ahmad 
ibn ‘Isa narrated to me: both said: Ibn Wahb narrated; ‘Amr (who 
is Ibn al-Harith) reported to me; from Bukayr; that he heard Sa‘id 
ibn al-Musayyib say: I heard Ibn “Abbas say: ‘I heard God's 
Messenger (peace be upon him) say: “The one who gives 
something as a sadaqah, i.e., charity, and then goes back on his 
charity is like a dog who vomits then eats its vomit”.’ 
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[3651-7]. (Dar al-Salam 3958-3959) Muhammad ibn al-Muthanna 
and Muhammad ibn Bashshar narrated: both said: Muhammad ibn 


Ja far narrated; Shu bah narrated; I heard Qatadah narrating from 
Said ibn al-Musayyib; from Ibn ‘Abbas; from the Prophet (peace 
be upon him); that he said: ‘The one who goes back on his gift is 
like one going back on his vomit’. 
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Muhammad ibn al-Muthanna narrated: Ibn Abi ‘Adiy narrated; 

from Sa‘1d; from Qatadah; with the same chain of transmission: the 

same text. 
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[3652-8]. (Dar al-Salam 3960) Ishaq ibn Ibrahim narrated:? al- 
Makhzümi narrated; Wuhayb narrated; “Abdullah ibn Tawüs 
narrated; from his father; from Ibn “Abbas; from God's Messenger 
(peace be upon him). He said: “The one who goes back on his gift 
is like a dog who vomits then goes back on his vomit".* 
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Text Explanation 


This hadith, in its various versions, clearly forbids going back on one’s gift or 
charity after it has been given over and taken by the recipient. This is 
understood to refer to what is given to someone who is not a relative. If a 
person makes a gift to his own child or grandchild, or even lower, he may 
take his gift back, as clearly stated in the hadith narrated by al-Nu' man ibn 
Bashir. 

No going back however, is applicable to gifts given to brothers, sisters, 
uncles or other relatives. This the view of the Shafi 1 School, and this view is 
endorsed by Malik and al-Awzai. Abu Hanifah and others say that anyone 
may go back on his gift, except a son and an immediate relative. 


=5= 


i. Related by al-Bukhari in similar wording, 2621, Abu Dawid in similar wording, 3538; al-Nasa'1, 
3695, 3696, 3697, 3698 and 3699; Ibn Majah in similar wording, 2385. 
ii. Related by al-Bukhari, 2589; al-Nasa'1, 3693 and 3703. 


CHAPTER 3 


FAVOURITISM IN GIFTS TO ONE’S 
CHILDREN 


[3653-9]. (Dar al-Salam 3961) Yahya ibn Yahya narrated: he said:! 
I read out to Malik; from Ibn Shihab; from Humayd ibn ‘Abd al- 
Rahman and from Muhammad ibn al-Nu' man ibn Bashir; both 
narrating from al-Nu' man ibn Bashir; that ‘He said that his father 
took him to God’s Messenger (peace be upon him) and said: “I 
have given this son of mine a slave I had”. God’s Messenger 
said: “Have you given everyone of your children a similar 
gift?” He said: “No”. God’s Messenger (peace be upon him) 
said: “Then take it back”.’ 
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[3654-10]. (Dar al-Salam 3962) Yahya ibn Yahya narrated: 


Ibrahim ibn Sad reported; from Ibn Shihab; from Humayd ibn 
‘Abd al-Rahman and Muhammad ibn al-Nu' man; from al-Nu' màn 


ibn Bashir. He said: ‘My father took me to God’s Messenger 
(peace be upon him) and said: “I have given this son of mine a 
slave”. He said: “Have you given [the same] to all your sons?” 
He said: “No”. [The Prophet] said: “Then take it back”.’ 
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[3655-11]. (Dar al-Salam 3963) Abu Bakr ibn Abi Shaybah, Ishaq 
ibn Ibrahim and Ibn Abi “Umar narrated: from Ibn "Uyaynah [H]. 
Also, Qutaybah and Ibn Rumh narrated; from al-Layth ibn Sa'd 
[H]. And, Harmalah ibn Yahya narrated to me: Ibn Wahb reported; 
Yunus reported to me [H]. Further, Ishaq ibn Ibrahim and ‘Abd ibn 
Humayd narrated; both said: ‘Abd al-Razzàq reported; Ma mar 
reported; all from al-Zuhri; with this chain of transmission: the 
same text except that in Yunus and Ma mar's version: ‘all your 
sons’, while in al-Layth and Ibn ‘Uyaynah’s narration: ‘all 
your children’. 

Also in al-Layth's narration from Muhammad ibn al-Nu'man 
and Humayd ibn ‘Abd al-Rahman: ‘that ‘Bashir brought al- 
Nu man’. 
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[3656—12]. (Dar al-Salam 3964) Qutaybah ibn Sa 1d narrated:" Jarir 
narrated; from Hisham ibn ‘Urwah; from his father; he said: al- 
Nu' man ibn Bashir narrated. He said that ‘His father had given 
him a slave. The Prophet said to him: “What slave is this?” He 
said: “My father has given it to me”. The Prophet said [to my 
father]: “Have you given all his brothers the same as you have 
given this one?” He said: “No”. The Prophet said: “Then take 
him back”.’ 
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[3657-13]. (Dar al-Salam 3965) Abu Bakr ibn Abi Shaybah 
narrated: 'Abbad ibn al- Awwam narrated; from Husayn; from al- 
Sha bi. He said: I heard al-Nu man ibn Bashir [H]. Also, Yahya ibn 
Yahya narrated (his text); Abu al-Ahwas reported; from Husayn; 
from al-Sha bi; from al-Nu' màn ibn Bashir. He said: ‘My father 
gifted me some of his property. My mother, Amrah bint 
Rawahah, said: “I shall not be happy until you have God's 


Messenger (peace be upon him) as a witness”. My father went 
to the Prophet to ask him to be a witness to my gift. God’s 
Messenger (peace be upon him) said to him: “Have you done 
the same to all your children?” He said: “No”. The Prophet 
said: “Fear God and maintain fairness to your children”. My 
father came back and took that gift back.’ 
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[3658-14]. (Dar al-Salam 3966) Abu Bakr ibn Abi Shaybah 
narrated: “Ali ibn Mushir narrated; from Abu Hayyan; from al- 
Sha bi from al-Nu' man ibn Bashir [H]. Also, Muhammad ibn 
"Abdullah ibn Numayr narrated (his text); Muhammad ibn Bishr 
narrated; Abu Hayyan al-Taymi narrated; from al-Sha bi; al- 
Numan ibn Bashir narrated to me; that ‘his mother, bint 
Rawahah, requested his father to give some gift to her son, but 
he procrastinated for a year, then he felt inclined. She said: “I 
shall not be happy unless you have God’s Messenger (peace be 


upon him) as a witness to what you are gifting to my son”. My 
father took me by hand, as I was a young lad. He went to God’s 
Messenger (peace be upon him) and said: “Messenger of God, 
this child’s mother, bint Rawahah, would like me to request 
you to witness what I have gifted to her son”. The Prophet said 
to him: “Bashir, do you have other children?” He said: “Yes”. 
The Prophet said: “Have you gifted them all the same as you 
have gifted this one?” He said: “No”. He said: “Then do not ask 
me to be a witness, as I do not witness unfairness”.’ 


o a 208 


Ole ail Ge pao oy ole ox Ax sul 22 955 gil Ui 
o? dl iic iy Jade Gig Ti aa) o ybl yE suil oc 
oS: «Sox oes PCS Hiu Gy Loco Ui (J balls) jas 
aul JL 25]; OU aslo pasty Oy Olas] TIS iesus xl 
V c Jld aj 155-83 Ain lps sÓ Qu allo Go Gasol Yas 
É Gs lo le pling «de ái al sto alll Dos Spits csi si) 
au alll sho all Ug) AG Me dingy is Sy eso] 1518 uy 
ol re ASI9) c Cay (a p ol E Joi. U :Jlàà Las ale ale 
aic au EN al Ugiwy JGS Gs udg SJ E ass 
WE Basses JGS . os; JÖ Seid Squaw oe 3p aay b» alee 
ET ipai y EU 15| ipii Và» JG .V JÖ Selið Gio aJ 
«99 

[3659—15]. (Dar al-Salam 3967) Ibn Numayr narrated: my father 


narrated; Isma' 1l narrated; from al-Sha br from al-Nu' man ibn 
Bashir that ‘God’s Messenger said: “Do you have other 


children?” He said: “Yes”. He said: “Have you given them all 
the same as [you have given] this one?” He said: “No”. The 
Prophet said: “I do not witness unfairness”.’ 
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[3660-16]. (Dar al-Salam 3968) Ishaq ibn Ibrahim narrated: Jarir 
reported; from ‘Asim al-Ahwal; from al-Sha‘bi; from al-Nu‘man 
ibn Bashir; that ‘God’s Messenger (peace be upon him) said to 
his father: “Do not ask me to witness unfairness”.’ 
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[3661-17]. (Dar al-Salam 3969) Muhammad ibn al-Muthanna 
narrated: ‘Abd al-Wahhab and ‘Abd al-A' la narrated [H]. Also, 
Ishaq ibn Ibrahim and Ya qüb al-Dawraqi narrated; all from Ibn 
‘Ulayyah (Ya qüb's text). He said: Ismail ibn Ibrahim narrated; 
from Dawüd ibn Abi Hind; from al-Sha bir; from al-Nu' man ibn 
Bashir. He said: *My father carried me to God's Messenger 
(peace be upon him) and said: *Messenger of God, be a witness 
that I have gifted al-Nu màn such and such of my property”. 
The Prophet said: *Have you gifted all your children as you 


have gifted al-Nu màn?" He said: “No”. The Prophet said: 
“Then call someone else to witness”. He then said: “Will it not 
please you that they all will be equally dutiful to you?” He said: 
“Yes, indeed”. The Prophet said: “Then, do not”.’ 
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[3662-18]. (Dar al-Salam 3970) Ahmad ibn 'Uthman al-Nawfali 
narrated: Azhar narrated; Ibn ‘Awn narrated; from al-Sha bi; from 
al-Nu man ibn Bashir. He said: ‘My father gave me a gift then 
took me to God’s Messenger (peace be upon him) so that he 
would witness it. The Prophet asked: “Have you given the same 
to all your children?” He said: “No”. The Prophet said: “Do 
you not want them to be as dutiful as you want this one to be?” 
He said: “Yes”. The Prophet said: “Then I shall not witness”.’ 

Ibn ‘Awn said: ‘I narrated it to Muhammad, and he said: 
“We narrate that he [meaning the Prophet] said: ‘Ensure 
fairness among your children’.”’ 
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[3663—19]. (Dar al-Salam 3971) Ahmad ibn ‘Abdullah ibn Yünus 
narrated:'’ Zuhayr narrated; Abu al-Zubayr narrated; from Jabir. He 
said: ‘Bashir’s wife said [to him]: “Give my son your slave as a 
gift and let God’s Messenger (peace be upon him) be my 
witness”. He went to God’s Messenger and said: “The daughter 
of so-and-so [meaning his wife] has asked me to gift him my 
slave and said: ‘Let God’s Messenger (peace be upon him) be a 
witness’.” The Prophet asked: “Does he have siblings?” He 
said: “Yes”. The Prophet said: “Have you given everyone the 
same as you have given him?” He said: “No”. The Prophet 
said: “Then this is not right, and I do not witness anything that 
is not right”.’ 
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Text Explanation 


This hadith in its many versions shows that a parent must give his children 
equal gifts, giving each one the same as the other, without preferential 
treatment to any. Sons and daughters should be given equal gifts. Some of 
our scholars suggest that a son is given as much as two daughters, but the 
correct and well-known view is that equality should be maintained between 
sons and daughters as clearly apparent in the hadith. 

If a father favours some of his children, or gives a gift to some but not the 
others, his action is reprehensible, i.e., makrüh, but not forbidden, and the gift 
is valid. This is the view of al-Shafi 1, Malik and Abu Hanifah. On the other 
hand, Tawiis, Urwah, Mujahid, al-Thawri, Ahmad, Ishaq and Dawid said 
that it is forbidden. In support of their view, they cite the Prophet's statement 
in hadiths No. 3658 and No. 3659: ‘I do not witness unfairness’. They also 
cite other expressions given in the hadiths. Al-Shafi'1 and scholars adopting 
the same view cite in support the Prophet's words in hadith No. 3661: ‘Call 
someone else to witness'. They say that had the action been forbidden or 
invalid, the Prophet would not have said this to Bashir. If it is said that this is 
a form of threat, we respond that the standard way of expression by the 
Legislator is different. The formula used by the Prophet, i.e., ‘call someone 
else’, may imply a duty or a recommendation, and if both are not possible, 
then it implies permissibility. 

That the Prophet said, ‘I do not witness unfairness’, does not imply that it 
is forbidden. Unfairness means moving away from what is fair and equitable. 
Whatever is not well balanced is unfair, whether it is forbidden or 
reprehensible. As we have mentioned, that the Prophet said, ‘call someone 
else to witness’, implies that it is not forbidden. Therefore, unfairness must be 


understood as implying discouragement, not prohibition. 

The hadith shows that giving some of one’s children a gift, but not the 
others, is valid. It also shows that if the parent does not give the rest of his 
children equal gifts, he is recommended to take back what he has given the 
first ones, but this is not obligatory. Our scholars say that a father is 
encouraged to give his other children similar gifts to what he has given the 
first one, but if he does not, then he is advised to reclaim the gift from the 
first one, although this is not obligatory. The hadith further shows that it is 
permissible for a parent to take back a gift he has given to a child, but God 
knows best. 

In hadith No. 3662, the Prophet says: ‘Ensure fairness among your 
children’. This means: treating them equally, in giving gifts and in the value 
of such gifts. 


i. Related by al-Bukhari, 2586; al-Tirmidhi, 1367; al-Nasa'1, 3674, 3675, 3676 and 3677; Ibn Majah, 
2376. 

ii. Related by Abu Dawid, 3543; al-Nasa'1 in similar wording, 3678. 

iii. Related by al-Bukhari, 2587 and 2650; Abu Dawid, 3542; al-Nasa'1 in a shorter version, 3681 and 
also 3682, 3683 and 3684; Ibn Majah, 2375. 

iv. Related by Abu Dawid, 3545. 


CHAPTER 4 


A GIFT FOR LIFE 


[3664-20]. (Dar al-Salam 3972) Yahya ibn Yahya narrated:' he 
said: I read out to Malik; from Ibn Shihab; from Abu Salamah ibn 
‘Abd al-Rahmaan; from Jabir ibn ‘Abdullah; that ‘God’s 
Messenger (peace be upon him) said: “Whoever is given a life 
gift [i.e., umraà] for himself and his offspring, it belongs to the 
recipient. It does not revert to the one who has given it, because 
he has given something which entails inheritance". 
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[3665-21]. (Dar al-Salam 3973) Yahya ibn Yahya and Muhammad 
ibn Rumh narrated: both said: al-Layth reported [H]. Also, 
Qutaybah narrated: Layth narrated; from Ibn Shihab; from Abu 
Salamah; from Jabir ibn Abdullah. He said: ‘I heard God's 
Messenger (peace be upon him) say: “Whoever gives a life gift 
to someone and his offspring, his word surrenders his right to 
it. It belongs to the one given it and to his offspring”.’ 


However, Yahya said at the beginning of his narration: 
‘Whoever is given a life gift, it belongs to him and his 
offspring'. 
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[3666—22]. (Dar al-Salam 3974) 'Abd al-Rahman ibn Bishr al- 
‘Abdi narrated to me: ‘Abd al-Razzaq reported; Ibn Jurayj 
reported; Ibn Shihab reported to me; about the 'umra and its 
practice, from the hadith narrated by Abu Salamah ibn ‘Abd al- 
Rahman; that Jabir ibn ‘Abdullah al-Ansari reported; that *God's 
Messenger (peace be upon him) said: “Whoever gives someone 
a life gift for him and his offspring, saying: I give it to you and 
your offspring, for as long as any of you is alive, it belongs to 
the recipient. It does not revert to its original owner, because he 
has given a gift that entails inheritance". 
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[3667-23]. (Dar al-Salam 3975) Ishaq ibn Ibrahim and ‘Abd ibn 
Humayd narrated ('Abd's text): both said: ‘Abd al-Razzaq 
reported; Ma' mar reported; from al-Zuhri; from Abu Salamah; 
from Jabir. He said: “The 'umra or life gift God's Messenger has 
approved is that in which the man says: “This is for you and 
your offspring". If he says: *It is for you throughout your life", 
it will revert to its original owner. Ma mar said: “al-Zuhri used 
to give a fatwa on this basis". 
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[3668-24]. (Dar al-Salam 3976) Muhammad ibn Rafi narrated: 
Ibn Abi Fudayk narrated; from Ibn Abi Dhi’b; from Ibn Shihab; 
from Abu Salamah ibn “Abd al-Rahman; from Jabir (who is Ibn 
‘Abdullah); that ‘God’s Messenger (peace be upon him) ruled in 
the case of one who is given a life gift for himself and his 
offspring that it belongs to him fully, and that the giver cannot 
stipulate a condition or exception’. 

Abu Salamah said: ‘It is so, because he has given a gift that 
entails inheritance, and therefore the inheritance annuls his 


condition’. 
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[3669-25]. (Dar al-Salam 3977-3979) “Ubaydullah ibn “Umar al- 
Qawarirl narrated: Khalid ibn al-Harith narrated; Hisham narrated; 
from Yahya ibn Abi Kathir; Abu Salamah ibn “Abd al-Rahman 
narrated to me. He said: I heard Jabir ibn “Abdullah say: ‘God’s 
Messenger (peace be upon him) said: “A life gift belongs to the 
one to whom it is given”.’ 


WIS Ell Gs MU. WIS eswal jac Go al ine Ws 
esp ee 288 wl gi Sd OF lin 


p Cad En sij las 


Muhammad ibn al-Muthanna narrated: Mu'adh ibn Hisham 
narrated; my father narrated to me; from Yahya ibn Abi Kathir; 
Abu Salamah ibn ‘Abd al-Rahman narrated; from Jabir ibn 
‘Abdullah; that the Prophet of God (peace be upon him) said: the 
same text. 
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Ahmad ibn Yünus narrated; Zuhayr narrated; Abu al-Zubayr 
narrated; from Jabir: the same text, attributing it to the Prophet 
(peace be upon him). 
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[3670-26]. (Dar al-Salam 3980) Yahya ibn Yahya narrated (his 
text): Abu Khaythamah reported; from Abu al-Zubayr; from Jabir. 
He said: ‘God’s Messenger (peace be upon him) said: “Hold on 
to your property and do not spoil them. Whoever gives a life 
gift, it belongs to the one who is given it during his life and after 
his death, and to his offspring”.’ 
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[3671- 27], (Dar al- s 2981) Abu Bakr ior ADI PHayDah 
mind. [H]. Also, Abu Bakr ibn Abi Shaybah and Ishaq ibn 
Ibrahim narrated; from Waki; from Sufyan [H]. And, “Abd al- 


Warith ibn “Abd al-Samad narrated; my father narrated; from my 
grandfather; from Ayyüb; all these from Abu al-Zubayr; from 
Jabir; from the Prophet (peace be upon him): the same meaning as 
Abu Khaythamah’s narration. 

Ayyub’s narration adds: ‘The Ansar made life gifts to the 
Muhajirin. Therefore, the Prophet said: “Hold on to your 
property”.’ 
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[3672-28]. (Dar al-Salam 3982) Muhammad ibn Rafi and Ishaq 
ibn Mansur narrated to me (Ibn Rafi''s text): both said: “Abd al- 
Razzaq narrated; Ibn Jurayj reported; Abu al-Zubayr reported to 
me; from Jabir. He said: ‘A woman from Madinah gave a farm 
of hers as a life gift to a son of hers. Then the son died and she 
died after him, leaving behind a number of children. The 
children of the woman who gave the life gift said: *The farm 
reverts to us". The children of the one who was given the life 
gift said: *The farm belonged to our father during his life and 
after his death”. They put their dispute to Tariq, Uthman's 
mawla. He called in Jabir who testified that God's Messenger 


(peace be upon him) ruled that the 'urnra, or life gift, belongs to 
the recipient. Tariq ruled on this basis, then he wrote to Abd 
al-Malik reporting this, and telling him of Jabir's testimony. 
‘Abd al-Malik said: “Jabir tells the truth. Tariq put this ruling 
into effect. The farm belongs to the children of the recipient of 
the life gift up to this day”.’ 
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[3673-29]. (Dar al-Salam 3983) Abu Bakr ibn Abi Shaybah and 
Ishaq ibn Ibrahim narrated (Abu Bakr’s text): Sufyan ibn Uyaynah 
(Ishaq said: ‘reported’ and Abu Bakr said: ‘narrated’); from “Amr; 
from Sulayman ibn Yasar; that ‘Tariq ruled that the 'umra or life 
gift belongs to the heir, in line with what Jabir ibn “Abdullah 
reported from God's Messenger (peace be upon him). 
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[3674—30]. (Dar al-Salam 3984) Muhammad ibn al-Muthanna and 
Muhammad ibn Bashshar narrated:;" both said: Muhammad ibn 
Ja'far narrated; Shu bah narrated. He said: I heard Qatadah 
narrating from ‘Ata’; from Jabir ibn “Abdullah; from the Prophet 
(peace be upon him). He said: ‘The ‘umrd or life gift is valid’. 
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[3675-31]. (Dar al-Salam 3985) Yahya ibn Habib al-Harithi 
narrated: Khalid (meaning Ibn al-Harith) narrated; Said narrated; 
from Qatadah; from ‘Ata’; from Jabir; from the Prophet (peace be 
upon him); that he said: ‘A life gift is inherited by its owners’. 


USA «(SEI Gol isd) ME WAS so) Cua WW Ue as 
ale aul into Vw Oc we (XE gla c e 6359 xe usw 
«GLa Slo sjal» J ejl pling 


[3676-32]. (Dar al-Salam 3986) Muhammad ibn al-Muthanna and 
Ibn Bashshar narrated:" both said: Muhammad ibn Ja far narrated; 
Shu bah narrated; from Qatadah; from al-Nadr ibn Anas; from 
Bashir ibn Nahik; from Abu Hurayrah; from the Prophet (peace be 
upon him). He said: ‘The ‘umrd or life gift is valid’. 
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[3677-000]. Yahya ibn Habib narrated: Khalid (meaning Ibn al- 
Harith) narrated; Sa ‘id narrated; from Qatadah; with the same chain 
of transmission: the same text, except that he said: ‘A life gift is 
inherited by its owners’, or he said: ‘is valid’. 
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Text Explanation 


The hadiths in this chapter speak about an Arab practice dating to pre-Islamic 
days, which was to give a gift, normally real property such as a house or an 
agricultural plot for life. Hadiths No. 3664-3666 confirm that it is an 
unreturnable gift, even after the recipient's death. In hadith No. 3667, Jabir 
narrates: ‘The 'umra or life gift God's Messenger has approved is that in 
which the man says: “This is for you and your offspring". If he says: “It is for 
you throughout your life", it will revert to its original owner'. The other 
hadiths confirm that the 'umra is valid and that it is inherited by the 
recipient's heirs. 

Scholars of our school and others say that the ‘umrd is such whereby one 
person says to another: 'I give you, say, this house for life, or for as long as 
you live, or any expression indicating the duration of the recipient's life, or 
for him and his offspring. 


Our scholars say that there are three situations pertaining to 'umra. The 
first is that whereby the giver says: ‘I am giving you this house for life, and 
after your death it goes to your heirs or your children’. In this form, the gift is 
valid according to all scholars. The recipient becomes the owner of the house. 
This is, in fact, a normal gift, but it is expressed in a long sentence. When the 
recipient dies, the house is inherited by his heirs. If he has no heir, it goes to 
the state treasury. It does not revert to the giver of the gift in any case, 
contrary to Malik’s view. 

The second situation is that whereby the giver says: ‘I am giving it to you 
for your life’. He does not mention offspring or heirs. Two views are given 
by al-Shafi 1 concerning the validity of such a contract. The more correct of 
these two views is the later one, which considers it valid and that the same 
ruling of the first situation also applies in this case. The other view is the 
older one, stating that it is invalid. Some of our scholars have said that the 
older view is that the house is used by the recipient during his life and when 
the recipient dies, it reverts to the giver or his heirs, because it is a gift for the 
duration of the recipient's life. Some even say that al-Shafi'r's older view 
considers it a loan which the giver can claim back at any time, and if the 
giver dies, it reverts to his heirs. 

The third situation is that whereby the giver says: ‘I am giving this to you 
for the duration of your life. When you die, it reverts to me or to my heirs if I 
have died’. Scholars of our Shafi I School differ on this case, with some of 
them saying that it is invalid. The more correct view among them is that it is 
valid and the same ruling of the first situation applies to it. They rely on the 
hadiths that give an unqualified ruling, such as Hadiths No. 3674 and No. 
3676 which say: ‘The 'umra or life gift is valid’. They operate these hadiths 
rather than drawing an analogy with invalid conditions. 

The more correct view is that this transaction is valid in all situations and 
that the recipient becomes the full owner of the gift and he can use it as he 
wishes, including selling or renting it, etc. This is the view of our Shafi'1 
School. Ahmad said that the unqualified 'umra is valid, but not the qualified 


one. In his best known reports, Malik says that in all cases, the 'umra is a gift 
of the usage of the house, or whatever is gifted, but not the actual house. Abu 
Hanifah expresses the validity of the transaction in similar terms to our 
school. The same view is expressed by al-Thawri, al-Hasan ibn Salih and 
Abu ‘Ubaydah. The view of al-Shafi'1 and other scholars is based on these 
authentic hadiths, but God knows best. 

In hadith No. 3668, the Prophet describes the 'umra as fully be-longing to 
the recipient and the giver cannot stipulate any condition or exception. And in 
hadith No. 3670, the Prophet advises his Companions to hold on to their 
property and not to spoil them. He wanted them to understand that the 'umra 
transfers ownership to the recipient, and that it cannot revert to the giver in 
any case. Once they realized this, they would act with full awareness of the 
consequences. Prior to Islamic days, people thought that the ‘umrd was 
similar to lending one's property and that one could claim it back. The 
Prophet ensured that they were aware of what it entailed. This hadith 
provides further evidence in support of al-Shafi' T's view, but God knows 
best. 

Hadith No. 3672 mentions the case of the woman who gave a farm as 
‘umra to her son, and the dispute that arose after their deaths. The dispute 
was put to Tariq — Uthman ibn ‘Affan’s mawla. His name was Tariq ibn 
‘Amr. The Umayyad Caliph, “Abd al-Malik ibn Marwan appointed him 
governor of Madinah after “Abdullah ibn al-Zubayr’s rule of Hijaz was 
ended. 


i. Related by al-Bukhari, 2625; Abu Dawid, 3550, 3552, 3553 and 3554; al-Tirmidhi, 3148; al- 
Nasa", 3744, 3745, 3747, 3748, 3749, 3750, 3751, 3752, 3703 and 3754; Ibn Majah, 2380. 

ii. Related by al-Nasa’l, 3739. 

iii. Related by al-Nasa'1, 3738. 

iv. Related by al-Bukhari, 2626; al-Nasa'1, 3732 and 3762. 

v. Related by al-Bukhari, 2626; Abu Dawüd, 3548; al-Nasa'1, 3757 and 3759. 


CHAPTER 0 


MAKING SURE TO WRITE A WILL 


[3678-1]. (Dar al-Salam 3987) Abu Khaythamah Zuhayr ibn Harb 
and Muhammad ibn al-Muthanna al- Anazi narrated (Ibn al- 
Muthanna's text): both said: Yahya (who is Ibn Sa‘id al-Qattan) 
narrated; from "Ubaydullah; Nàfi' reported to me; from Ibn ‘Umar; 
that ‘God’s Messenger (peace be upon him) said: “It is not right 
for a Muslim person who has something he wishes to give as a 
bequest to stay two nights without having his will already 
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written". 
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[3679-2]. (Dar al-Salam 3988) Abu Bakr ibn Abi Shaybah 
narrated: “Abdah ibn Sulayman and ‘Abdullah ibn Numayr 
narrated [H]. Ibn Numayr narrated;" my father narrated to me; both 
from ‘“Ubaydullah; with the same chain of transmission: the same 
text, but they said: ‘and he has something to bequeath’. They 
did not say ‘something he wishes to give as a bequest’. 
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[3680-3]. (Dar al-Salam 3989) Abu Kamil al-Jahdari narrated:" 
Hammad (meaning Ibn Zayd) narrated [H]. Also, Zuhayr ibn Harb 
narrated to me: Isma 1l (meaning Ibn ‘Ulayyah) narrated; both from 
Ayyub [H]. And, Abu al-Tahir narrated to me; Ibn Wahb reported; 
Yunus reported to me [H]. Further, Hārūn ibn Said al-Ayli 
narrated to me; Ibn Wahb narrated; Usamah ibn Zayd al-Laythi 
reported to me [H]. Also, Muhammad ibn Rafi narrated; Ibn Abi 
Fudayk narrated; Hisham (meaning Ibn Sa‘d) reported; all from 
Nafi'; from Ibn ‘Umar; from the Prophet (peace be upon him): the 
same text as Ubaydullah’s narration, and all of them said: 
‘and he has something to bequeath’; except in Ayyub’s 
narration where he says ‘some-thing he wishes to give as a 
bequest’, as indeed Yahya narrates from ‘Ubaydullah. 
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[3681-4]. (Dar al-Salam 3990) Harün ibn Ma’‘raf narrated:'" 
‘Abdullah ibn Wahb narrated; “Amr (who is Ibn al-Harith reported 
to me; from Ibn Shihab; from Salim; from his father; that he heard 
God’s Messenger (peace be upon him) say: ‘It is not right for a 
Muslim person who has something to give as a bequest to stay 
three nights without having his will already written.’ 

‘Abdullah ibn “Umar said: ‘Ever since I heard God's 


Messenger (peace be upon him) say this, I never spent a night 
without having my will ready with me’. 
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Abu al-Tahir and Harmalah narrated: both said: Ibn Wahb reported; 
Yünus reported to me [H]. Also, Abd al-Malik ibn Shu ayb ibn al- 
Layth narrated to me; my father narrated to me; from my 
grandfather; Uqayl narrated to me [H]. And, Ibn Abi “Umar and 
‘Abd ibn Humayd narrated; both said: “Abd al-Razzaq narrated; 
Ma mar reported; all of them from al-Zuhri; with this chain of 


transmission: a similar text to Amr ibn al-Harith’s narration. 
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Text Explanation 


The first hadith says: ‘It is not right for a Muslim person who has something 
he wishes to give as a bequest to stay two nights without having his will 
already written’. Hadith No. 3681 says the same except that it mentions 
‘three nights’ instead of two. The hadith urges the writing of a will. All 
Muslims agree that it has been ordered, but the view of our school and the 
great majority of scholars is that it is recommended, not obligatory. Dawid 
and other Zahiri scholars claim that it is a duty, and they cite this hadith in 
support of their view. The hadith cannot be the basis of their argument, 
because it does not state that it is a duty. However, a person who owes 
something either as a debt or belonging to someone else, or he has something 
deposited with him or anything due to someone else should write this down 
and make it clear. 

Al]-Shafi 1 said that the hadith means that the proper and safe act for a 
Muslim is to have his will written down. It is recommended to have it written 
early, when he is in good health, and to have it witnessed. He should write in 
it whatever is needed. If something then occurs that needs to be included, he 
adds it. They said that it is not necessary to write every day normal details 
and transactions. 


In the hadith, the Prophet says: ‘without having his will already written’. 


This means written and witnessed. Writing is not enough and does not make 
the will valid or useful unless it is witnessed. This is our view and the 
majority of scholars. Imam Muhammad ibn Nasr al-Marwazi, a Shàfi'i 
scholar, said: ‘It is enough to have it written, without need for witnesses, as 
the apparent meaning of the hadith implies, but God knows best’. 


Transmission 


The beginning of this Book of Bequests is the start of the second of three 
places in Muslim’s Sahih which were missed by Ibrahim ibn Muhammad ibn 
Sufyan, Muslim’s disciple and narrator of his anthology. He did not listen to 
these three parts directly from Muslim. We mentioned these in the Notes in 
our Introduction to this commentary. The first portion was in the Book of 
Pilgrimage. This is now the beginning of the second portion, starting with 
Muslim saying: ‘Abu Khaythamah Zuhayr ibn Harb and Muhammad ibn al- 
Muthanna al- Anazi narrated (Ibn al-Muthanna’s text): both said: Yahya 
(who is Ibn Sa‘id al-Qattan) narrated; from "Ubaydullah; Nafi' reported to 
me; from Ibn ‘Umar’. 


i. Related by Abu Dawid, 2862. 

ii. Related by al-Tirmidhi, 974; Ibn Majah, 2699. 
iii. Related by al-Tirmidhi, 2118. 

iv. Related by al-Nasa'1, 3621 and 3620. 


CHAPTER 1 


THE MAXIMUM TO BEQUEATH BY WILL 
IS ONE-THIRD 


[3682-5]. (Dar al-Salam 3991-3992) Yahya ibn Yahya al-Tamim1 
narrated:' Ibrahim ibn Sa‘d reported; from Ibn Shihab; from ‘Amir 
ibn Sa'd; from his father." He said: *God's Messenger (peace be 
upon him) visited me during the Farewell Pilgrimage as I was 
ill, close to death. I said: *Messenger of God, you see how much 
in pain I am, and I am wealthy and have only one daughter as 
an heir. Shall I give away two-thirds of my wealth as sadaqah 
[i.e., charity]?” He said: “No”. I said: “Shall I then give one- 
half as sadaqah?" He said: “No; one-third. Even one-third is 
much. To leave your heirs in funds is better than you leaving 
them poor, seeking people's help. Whatever you spend, seeking 
God's pleasure, will earn a reward for you, even a bite you put 
in your wife's mouth". I said: *Messenger of God, will I be left 
behind after my people have gone?" The Prophet said: *If you 
live longer and you do something seeking God's pleasure, you 
will enhance your status and standard. Perhaps you may 
survive so that some people will benefit through you while 
others will come to grief. My Lord, let my companions’ 
migration be complete and do not cause them to turn on their 
heels. Yet, the unfortunate one was Sa d ibn Khawlah”.’ 

He said: *God's Messenger (peace be upon him) was sorry 


for him as he died in Makkah’. 
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Qutaybah ibn Sa‘id and Abu Bakr ibn Abi Shaybah narrated: both 
said: Sufyan ibn '"Uyaynah narrated [H]. Also, Abu al-Tahir and 
Harmalah narrated to me; both said: Ibn Wahb reported; Yunus 
reported to me [H]. And, Ishag ibn Ibrahim and ‘Abd ibn Humayd 
narrated; both said: “Abd al-Razzaq reported; Ma mar reported; all 
of them from al-Zuhri; with the same chain of transmission: a 
similar text. 
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[3683-000]. (Dar al-Salam 3993) Ishaq ibn Mansür narrated to 
me: Abu Dawid al-Hafari narrated; from Sufyan; from Sa d ibn 
Ibrahim; from ‘Amir ibn Sa‘d; from Sa‘d: he said: ‘The Prophet 
(peace be upon him) visited me during my illness...’ He 
narrated the same meaning as al-Zuhri’s narration, but did not 
mention what the Prophet said about Sa d ibn Khawalh. 
However, he said: *He would dislike to die in the city from 
which he migrated’. 


GE OUR GE esal S315 gil WIS ygi Q3 Uu] celos 
ull JSS JG ew GE su gj pole GE mali] o) 22 
poly SDI cua sis, 5539 sisi cole pling «de abl ste 
Gl 5:6 gS gil aay 9d pling «de abl glo Cdl 085 5$ 

dgio 551d ill ASUL Saag ol 8557 O55 JG 


[3684-6]. (Dar al-Salam 3994) Zuhayr ibn Harb narrated to me: al- 
Hasan ibn Misa narrated; Zuhayr narrated; Simak ibn Harb 
narrated; Mus ab ibn Sa d narrated to me; from his father. He said: 
‘I fell ill and I sent for the Prophet (peace be upon him). I said: 
*Let me divide my wealth as I please, but he refused". I said: 
“Then half of it?" He still refused. I said: “Then one-third?” 
He remained silent after [the suggestion of] one-third. He said: 
“After that, one-third is permissible”.’ 
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[3685—000]. (Dar al-Salam 3995) Muhammad ibn al-Muthanna and 
Ibn Bashshar narrated to me: both said: Muhammad ibn Ja far 
narrated; Shu bah narrated; from Simak; with the same chain of 
transmission: a similar text, but did not mention: ‘After that, 
one-third is permissible’. 
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[3686-7]. (Dar al-Salam 3996) Al-Qasim ibn Zakariyya’ narrated 
to me: Husayn ibn ‘Al narrated; from Za’idah; from ‘Abd al-Malik 
ibn ‘Umayr; from Mus ab ibn Sa‘d; from his father. He said: ‘The 
Prophet (peace be upon him) visited me during my illness. I 
said: “May I give all my wealth as bequests?” He said: “No”. I 
said: “Then half of it?” He said: “No”. I said: “Then one- 
third?” He said: “Yes, but even one-third is much". 
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[3687-8]. (Dar al-Salam 3997) Muhammad ibn Abi “Umar al- 
Makki narrated: al-Thagafi narrated; from Ayyüb al-Sakhtiyanir; 
from “Amr ibn Sa‘id; from Humayd ibn “Abd al-Rahman al- 
Himyari; from three of Sa‘d’s sons, each of them narrating from his 
father; that “The Prophet (peace be upon him) visited Sa d [ibn 
Abi Waqgqas] during his illness in Makkah, and he wept. [The 
Prophet] said: “What makes you cry?” He said: “I fear to die 
in the city from which I migrated, as Sa d ibn Khawlah died”. 
The Prophet (peace be upon him) said: “My Lord, grant Sad 
full recovery. My Lord, grant Sa d full recovery", repeating it 
three times. [Sa d] said: *Messenger of God, I have plenty of 
money, and only my one daughter inherits me. May I give away 
[in charity] all my money?” He said: “No”. He said: “Then 
two-thirds?” He said: “No”. [Sa d] said: “Then one-half?” He 
again said: “No”. He said: “Then one-third?” He said: *One- 
third; but even one-third is much. Your charity out of your 
money is a sadaqah; what you spend on your dependants is 
sadaqah; what your wife eats out of your property is sadaqah. 
To leave your family well off (or he might have said: well) is 
better than leaving them seeking people's help", and he pointed 
with his hand’. 
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[3688-9]. (Dar al-Salam 3998) Abu al-Rabi al- Ataki narrated to 
me: Hammad narrated; Ayyüb narrated; from “Amr ibn Sa 1d; from 
Humayd ibn “Abd al-Rahman al-Himyari; from three of Sa'd's 
sons. They said: *Sa d fell ill in Makkah and God's Messenger 
visited him to enquire after his health...’ a similar text to al- 
Thagafi’s narration. 
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[3689—000]. (Dar al-Salam 3999) Muhammad ibn al-Muthanna 
narrated to me: “Abd al-A' la narrated; Hisham narrated; from 


Muhammad; from Humayd ibn ‘Abd al-Rahman; three of Sa d ibn 
Malik’s sons narrated to me: everyone of them narrating the same 
as his brothers. He said: *Sa'd fell ill in Makkah and God's 
Messenger visited him to enquire after his health...’ the same 
text as the hadith narrated by Amr ibn Sa id from Humayd al- 
Himyari. 
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[3690-10]. (Dar al-Salam 4000) Ibrahim ibn Misa al-Razi narrated 
to me:'v ‘Isa (meaning Ibn Yünus) reported [H]. Also, Abu Bakr ibn 
Abi Shaybah and Abu Kurayb narrated; both said: Waki narrated 
[H]. And, Abu Kurayb narrated; Ibn Numayr narrated; all of them 
from Hisham ibn ‘Urwah; from his father; from Ibn “Abbas. He 
said: *Would that people dropped from one-third to one- 
quarter! God's Messenger (peace be upon him) said: *One- 
third, but even one-third is much". 
In Waki ’’s narration: ‘plenty or much’. 
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Text Explanation 


This chapter includes several versions of the hadith that speaks about Sa'd 
ibn Abi Waqqas’s illness when he was in Makkah performing the hajj in the 
company of the Prophet during his Farewell Pilgrimage. The hadith shows 
that it is desirable to visit a person who is ill to comfort and support him. 
Such a visit is recommended for the leader of the community in the same way 
as it is recommended for ordinary people. 

Sa‘d points out to the Prophet that he was very ill. This is permissible for 
an ill person to do, if it is done for a proper purpose, such as receiving 
medical treatment, or to invite a prayer, or seek a recommendation or a fatwa, 
etc. What is reprehensible is to do this expressing dissatisfaction, because it 
detracts from his reward which he earns if he tolerates his illness with 
resignation and acceptance. 

Sa d mentions that he is well off, which makes clear that it is permissible 
to have plenty. He adds that he has ‘only one daughter as an heir’. He meant 
that his immediate heirs and children are only one daughter; otherwise, Sa'd 
had other relatives who would be entitled to a share of his estate. Some 
suggest that he meant that only his one daughter has a stipulated share of 
inheritance. He asked the Prophet if he could give to charity the larger portion 
of his wealth, starting with the whole lot in hadith No. 3686, or two-thirds in 
hadith No. 3682, and dropping down when the Prophet refused, until the 
Prophet agreed to one-third, adding that even that was much. 

The hadith shows the need to maintain fairness between what the heirs 
receive and what is given by will. Our scholars and others said that if one's 
heirs are rich, it is desirable that one gives one-third in charity and bequests. 
If one's heirs are poor, it is better to keep one's will to less than one-third. 


Scholars are unanimous that if a person gives by will more than one-third, 
and he has heirs, his will cannot be implemented without the heirs’ 
agreement. Scholars also agree that a person may give all his wealth by will 
with his heirs’ consent. A person who has no heirs cannot make bequests by 
will over one-third of his estate. However, Abu Hanifah, his disciples, Ishaq 
and one of two reports from Ahmad said that such a person’s will is valid if it 
goes above one-third. This is also reported from ‘Alī and Ibn Mas üd. 

Sa d asked the Prophet whether he could give two-thirds of his wealth as 
sadaqah, i.e., charity. He might have meant giving it by will, or he might 
have meant giving an immediate charity. According to our school and all 
scholars, the two are the same: not more than one-third can be given, except 
with the consent of the heirs. The Zahiri scholars disagree, saying that a 
person in his final illness may give away all his property, in the same way as 
one who is in good health. The evidence in support of the view of the 
majority is clear, as the Prophet says: ‘Even one-third is much’, and the other 
hadith which mentions that one person set free six slaves during his last 
illness. The Prophet set free only two of them, keeping the other four in 
slavery." 

The Prophet tells Sa'd: ‘To leave your heirs in funds is better than you 
leaving them poor, seeking people's help'. This urges kindness to relatives 
and taking care of them as well as looking after one's heirs. It also indicates 
that a generous kindness to a closer relative is better and earns more reward 
than to a distant relative. Some scholars take the Prophet's statement as 
indicating that a rich person is better than a poor one. 

Continuing his advice, the Prophet said: ‘Whatever you spend, seeking 
God's pleasure, will earn a reward for you, even a bite you put in your wife's 
mouth'. This statement encourages spending one's money for good purposes, 
and that all actions are judged by the intention behind them, and that an 
action earns its reward according to the intention of the person doing it. It 
further tells us that even our spending on our dependants is considered a good 
action that earns God's reward, if it is intended for God's sake. The Prophet 


stresses this meaning by saying, ‘even a morsel you put in your wife’s 
mouth’. Needless to say, one’s wife is perhaps the most private source of 
one’s happy feelings and enjoyment. When a husband puts a bite in his wife’s 
mouth, he will normally be in a pleasurable situation with her. It is a situation 
that is totally different from those of fulfilling divine duties and seeking what 
is of benefit in the life to come. Yet the Prophet tells us that when a man does 
this, intending it to please God, he gains a reward from Him for it. Needless 
to say, other situations are more likely to earn reward if done for God’s sake. 
This means that when a person does something which is ordinarily 
permissible and intends it for God's sake, he is rewarded for it. This applies 
to eating one's food with the intention of gaining strength to do God's 
bidding; sleeping to gain some rest and waking up to fulfil worship duties in 
comfort, having sex with one's wife so that one does not think of doing what 
is forbidden, or in the hope of having a goodly child, etc. This is perhaps the 
meaning of the other hadith in which the Prophet says: ‘In satisfying your 
sexual desire, you do a sadaqah’, but God knows best. 

Sa d asks the Prophet: ‘Messenger of God, will I be left behind after my 
people have gone?’ Qadi ‘Iyad said that he was worried about being left 
behind in Makkah after the pilgrims started on their return journey to 
Madinah. He feared that he would die in Makkah, because he had left it and 
migrated for God's sake. Hence, he worried that if he died in Makkah, it 
would detract from his migration or from his reward for it. Or probably he 
feared staying in Makkah because of his illness, while the Prophet and his 
Companions would be on their way back to Madinah. Essentially, the 
Prophet's Companions did not like to go back on what they had forsaken for 
God's sake. Some scholars said on the basis of this hadith that the concept of 
migration was still valid after Makkah had fallen over to Islam. Others said 
that it was valid for those who migrated before Makkah was taken over. After 
it had fallen to the Prophet, the migration to Madinah ceased. 

In his question about being left behind, Sa'd used the word ukhallaf. In 
his reply, the Prophet uses the same word in the sense of living longer. He 


said: ‘If you live longer and you do something seeking God’s pleasure, you 
will enhance your status and standard’. This hadith points out the merit of a 
long life in which a person increases his good deeds, thus earning more of 
God’s reward. Again, the Prophet stresses doing things to please God, but 
God knows best. 

The Prophet further tells Sa'd: ‘Perhaps you may survive so that some 
people will benefit through you while others will come to grief'. This hadith 
includes a miracle as the Prophet tells Sa'd of his future. [He lived more than 
45 years after this conversation with the Prophet.] Sa'd was the commander 
of the Muslim army which liberated much of the land of Iraq, which was 
under the Persian Empire, and other areas as well. Some communities 
benefited by him in religion and worldly matters, while others came to grief 
on both counts. Some were killed as unbelievers fighting the Muslim army, 
and their property became war gains for the Muslims. He was appointed 
governor of Iraq and a large number of people received God's guidance 
through him, while others who remained unbelievers came to grief as he 
established the truth of Islam. 

Qadi ‘Iyad said that some scholars say that the reward for the Prophet’s 
Companions' migration would not be lost if one had to stay in Makkah, 
compelled by necessity and then died there. It is only lost if the stay there 
was by choice. Other scholars say that the one who dies in Makkah loses his 
reward for migration whatever the reason for his stay might be. Others say 
that migration was only obligatory for the Muslims of Makkah. Qadi ‘Iyad 
refers to the Prophet's supplication: ‘My Lord, let my Companions’ 
migration be complete and do not cause them to turn on their heels’. He said 
that some scholars see it as evidence that any migrant of the Prophet's 
Companions who stayed in Makkah lost this status. To me, there is no 
evidence in the hadith to support this claim. The Prophet merely prayed to 
God to accept their migration and consider it complete. He prayed that God 
would not consider it invalidated, and would not let them turn back on their 
good and devoted status. 


The Prophet says in the same hadith, No. 3682: ‘Yet, the unfortunate one 
was Sad ibn Khawlah’. The Prophet said that he was unfortunate because he 
died in Makkah during the Farewell Pilgrimage. The hadith concludes with: 
‘He said: God's Messenger (peace be upon him) was sorry for him as he died 
in Makkah'. Scholars said that this statement was by the narrator, not by the 
Prophet whose words finished when he said, ‘the unfortunate one was Sa'd 
ibn Khawlah'. The narrator explained that the Prophet expressed his 
compassion to the deceased because of his death in Makkah. Scholars differ 
as to who said this sentence. Some say that it is the Prophet's ill Companion, 
Sa'd ibn Abi Waqgas, and this is explained in some versions. Qadi ‘Iyad said 
that most reports suggest that this was said by al-Zuhri. 

Scholars give different reports about Sa'd ibn Khawlah. ‘Isa ibn Dinar 
and others said that he did not migrate from Makkah, but remained there until 
he died. Al-Bukhari mentions that he migrated and took part in the Battle of 
Badr, then went back to Makkah and died there. Ibn Hisham said that he 
migrated to Abyssinia with the second batch of migrants, yet he took part in 
the Battle of Badr and other battles against the unbelievers, then died in 
Makkah during the Farewell Pilgrimage in the tenth year of the Islamic 
calendar. Another report suggests that he died in Makkah in the seventh year, 
when there was a truce between the Muslims and the people of Makkah. 
According to this last possibility and in connection with what ‘Isa ibn Dinar 
said, he was unfortunate because he lost his status of migrant, as he chose to 
go back to Makkah and died there. According to other scholars, he was 
unfortunate because he died in Makkah whatever his situation was, even 
though it was not his choice. This because his reward was diminished as he 
did not die in the place of his migration, away from his homeland. 

Qadi ‘lyad said that some versions of this hadith mention that the Prophet 
left a man in Makkah with Sa'd ibn Abi Waqqas, instructing him not to bury 
Sa'd in Makkah if he died there. In Hadith 3683 Sa' d ‘disliked to die in the 
city from which he had migrated’. And in Hadith 3687, the Prophet asked 
him why he was crying and he answered: ‘I fear to die in the city from which 


I migrated, as Sa'd ibn Khawlah died’. Sa'd ibn Khawlah was Subay ah al- 
Aslamiyyah’s husband. 

This hadith shows that it is permissible to limit the general 
recommendation stated in the Qur’an on the basis of the Sunnah. This is 
agreed upon by the majority of scholars of methodology, and it is the correct 
view. 

In the last hadith, No. 3690, Ibn “Abbas says: ‘Would that people dropped 
from one-third to one-quarter! God’s Messenger (peace be upon him) said: 
“One-third, but even one-third is much”. This makes clear that it is desirable 
to keep one’s will below one-third of one’s property. This is agreed by the 
great majority of scholars. According to our Shafi School, if one’s heirs are 
well off, it is preferable to make a will amounting to one-third, but if not, it is 
better to keep the will less than one-third. It is reported that Abu Bakr’s will 
was only one-fifth, and a similar percentage was 'Alr's will. Ibn “Umar and 
Ishaq kept it to one-quarter, while others mentioned one-sixth, and others less 
than that. Others still kept it to one-tenth. Ibrahim al-Nakha' 1 said that 
scholars of the earliest generation disliked that the will should amount to 
what is equal to the share of one of the heirs. It is reported from ‘Alt, Ibn 
‘Abbas, ‘A’ishah and others that a person who has heirs and limited means 
should not make bequests by will. 


Transmission 


The chain of transmission of hadith No. 3683 includes the narrator Abu 
Dawud al-Hafar. Al-Hafari relates to a district in Kufah called al-Hafar, 
where this Abu Dawid lived, as reported by Abu Hatim, Ibn Hibban, Abu 
Sa d al-Sam ani and others. His name is Amr ibn Sa d and he is described as 
a reliable, ascetic and devout scholar. “Ali al-Madini said: ‘I do not think I 
ever saw in Kufah a more devout person than Abu Dawid al-Hafari. Waki 
said that if calamity is averted in our time, it is through Abu Dawid. He died 
in year 203 or 206 AH, 819 or 822 CE. 

The chain of transmission of hadith No. 3687 includes: ‘from Humayd 


ibn “Abd al-Rahman al-Himyari; from three of Sa'd's sons, each of them 
narrating from his father; that the Prophet (peace be upon him) visited Sa'd 
during his illness in Makkah’, while in the next hadith: ‘from three of Sa‘d’s 
sons: they said’. This second version is considered mursal, or having an 
incomplete chain of transmission, because it is quoting Sa'd's sons who 
belonged to the tabiin generation, which followed the Prophet’s 
Companions. Muslim mentioned these different reports, some of which have 
complete chains of transmission while others are incomplete so that he shows 
the differences given by narrators. 

Qadi 'Iyad said: This and similar cases are among the aspects of defect 
which Muslim states in his Introduction that he demonstrates in the right 
places. Some scholars thought that he would highlight these defects 
separately and that he passed away before he could do so. The fact is that he 
has mentioned these defects at the right places in his anthology, as we 
explained in our Introduction. The difference in the chains of transmission 
does not detract from the authenticity of this narration, or the hadith itself, 
because the hadith is confirmed as authentic through chains of transmission 
that do not mention Humayd and quote Sa‘d’s sons. They are mentioned in 
complete chains of transmission Muslim includes. We explained in our 
Introduction that if a hadith is related with a complete chain of transmission 
and an incomplete one, then scrupulous scholars rule that it has a complete 
chain of transmission, because this is an addition by a reliable source. Al- 
Daraqutni questioned the authenticity of this version, but we answered his 
objection in similar cases, but God knows best. 

Hadith No. 3690 has three chains of transmission and the third of these 
reads: ‘Abu Kurayb narrated; Ibn Numayr narrated; all of them from Hisham 
ibn ‘Urwah; from his father; from Ibn ‘Abbas’. This is how it occurs in the 
copies in our areas which rely on al-Julüdr's narration. In all of them, the first 
narrator is Abu Kurayb. Qadi ‘Iyad mentions that it occurs also as Abu 
Kurayb in Ibn Mahan’s copy, but in al-Julüdr's copy the name is changed to 
Abu Bakr ibn Abi Shaybah instead of Abu Kurayb. The correct version is 


what we have already stated, but God knows best. 


li. 


Related by al-Bukhari, 56, 1295, 3936, 4409, 5668, 6373 and 6733; Abu Dawid, 2864; al- 
Tirmidhr, 2116; al-Nasa'1 in a shorter version, 3628; Ibn Majah in a shorter version, 2708. 

His father was Sa'd ibn Abi Waqqas, who was being visited by the Prophet in his illness. The other 
Sa'd mentioned at the end of the hadith was Sa'd ibn Khawlah, another Companion of the Prophet 
who died in Makkah a few days earlier, during the Farewell Pilgrimage. 


iii. Related by al-Bukhari in a longer version, 2742 and 5354; al-Nasa’1, 3629 and 3630. 


Related by al-Bukhari, 2743; al-Nasa'1, 3636; Ibn Majah, 2711. 

The Prophet's action is in keeping with Islamic rules that the maximum bequest by will available 
to anyone is one-third of his or her property. As the deceased only had six slaves, representing the 
total of his estate, then he could only free two of them by will. 


CHAPTER 2 


CHARITY’S REWARD FOR A DECEASED 
PERSON 


[3691-11]. (Dar al-Salam 4001) Yahya ibn Ayyüb, Qutaybah ibn 
Said and ‘Ali ibn Hujr narrated:' they said: Ismail (who is Ibn 
Jafar) narrated; from al- Ala; from his father; from Abu 
Hurayrah; that ‘A man said to the Prophet: my father has died, 
leaving behind some property but did not make a will. Will it 
absolve him if I give sadaqah [i.e., charity] on his behalf?’ The 
Prophet said: “Yes”.’ 
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[3692-12]. (Dar al-Salam 4002) Zuhayr ibn Harb narrated: Yahya 
ibn Sa ‘id narrated; from Hisham ibn ‘Urwah; my father reported to 
me; from ‘A’ishah; that ‘A man said to the Prophet: “My mother 
died suddenly, and I think that had she been able to speak, she 
would have given some sadaqah. Will I be rewarded if I give 
sadaqah on her behalf?” The Prophet said: “Yes”.’ 
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[3693—000]. (Dar al-Salam 4003) Muhammad ibn ‘Abdullah ibn 
Numayr narrated: Muhammad ibn Bishr narrated; Hisham narrated; 
from his father; from ‘A’ishah; that ‘A man came to the Prophet 
and said: *Messenger of God, my mother died suddenly, 
leaving no will. I think that had she been able to talk, she would 
have given some sadaqah. Will she be credited with a reward if 
I give sadaqah on her behalf?” The Prophet said: “Yes”.’ 
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[3694-13]. (Dar al-Salam 4004) Abu Kurayb narrated: Abu 
Usamah narrated [H]. Also, al-Hakam ibn Musa narrated to me; 
Shu'ayb ibn Ishaq narrated [H]. And, Umayyah ibn Bistam 
narrated to me; Yazid (meaning Ibn Zuray ) narrated; Rawh (who 
is Ibn al-Qasim) narrated [H]. Further, Abu Bakr ibn Abi Shaybah 
narrated; Ja far ibn ‘Awn narrated; all of them from Hisham ibn 
‘Urwah; with this same chain of transmission. 

In Abu Usamah’s and Rawh’s narrations: ‘Will I be 
rewarded...’, as Yahya ibn Said narrated; and in Shu ayb's and 


Ja far’s narrations: ‘Will she be credited with a reward...’, as in 
Ibn Bishr’s narration. 
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Text Explanation 


In hadith No. 3692, the man says to the Prophet that his mother who died 
suddenly would have given some sadaqah, had she had a chance to speak to 
him before her death. He is making this statement on the basis of his 
knowledge of her character and that she was keen to do good deeds, or 
because he knew she wanted to make some bequests by will. The hadith 
makes clear that it is permissible and desirable to give sadaqah on behalf of a 
deceased person, and that the reward for it is credited to the deceased. The 
one who gives such sadaqah will also be rewarded. All this is agreed upon by 
all Muslims. We discussed this at the beginning of our commentary, as we 
commented on Muslim's Introduction to his anthology. 

These hadiths make an exception concerning the general Qur'anic rule: 
‘Man will only have what he strives for’. (53: 39) All Muslims agree that it is 
not a duty of an heir to donate voluntary charity on behalf of his deceased 
relative; it is only desirable. As for outstanding financial duties of the 
deceased, these must be settled from the deceased's estate, if any, whether he 
has made a will or given instructions to this effect or not. This applies to what 


is due to God, such as zakat, hajj, pledges, indemnity, compensation for 
inability to fast, etc. and also what is due to other humans. If the deceased 
leaves nothing to be inherited, his heirs are not obliged to settle his unpaid 
debt, but it is recommended for the heir and others to settle such debts. 

In hadith No. 3691, the man asks the Prophet about his father: ‘Will it 
absolve him if I give sadaqah [i.e., charity] on his behalf?’ He is asking 
whether the sadaqah he gives on behalf of his father will wipe away some of 
his sins, but God knows best. 


i. Related by al-Nasa’l, 3654. 


CHAPTER 3 


REWARD AFTER DEATH 


[3695-14]. (Dar al-Salam 4005) Yahya ibn Ayyub, Qutaybah 
(meaning Ibn Sa'1d) and Ibn Hujr narrated:' they said: Ismail (who 
is Ibn Ja far) narrated; from al- Alaà^; from his father; from Abu 
Hurayrah; that ‘God’s Messenger (peace be upon him) said: 
*When a human being dies, his action ceases except in one of 
three ways: a continuous act of charity, a useful contribution to 
knowledge, or a dutiful child who prays for him". 
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Text Explanation 


Scholars say that the hadith means that all good action a person does in his 
life come to an end, and he earns no renewed reward for it, except in these 
three ways, because he is the initiator. Man's child is part of what he gets in 
life. The same is true of his contribution to knowledge, whether he is the 
author or one who is editing someone else’s work, or commenting on it. The 
same applies to a continuous act of charity, i.e. an endowment. The hadith 


also states the importance of marriage, in the hope of having good and dutiful 
children. We mentioned earlier, in the Book of Marriage, that people have 
different attitudes to marriage. 

The hadith provides evidence confirming the legitimacy of endowment 
and its great reward, and also the high importance of knowledge, urging 
Muslims to acquire it and to impart it to others by teaching, explaining and 
writing. It is important to choose the most beneficial branches of knowledge. 
The hadith further explains that supplication for a deceased person is credited 
to him as part of his reward. The same is true of sadaqah and both are agreed 
upon by all scholars, as also the settlement of outstanding debt. 

As for the hajj performed on behalf of a deceased person, it is credited to 
the deceased according to al-Shafi 1 and scholars who share his view. It is an 
aspect of discharging a debt, if it is a duty, and it comes under bequests if it is 
voluntary hajj. If the deceased owes some fasting duty, his next of kin should 
fast on his behalf. We explained this in the Book of Fasting. As for Qur’anic 
recitation which a person does on behalf of a deceased person, or prayer on 
his behalf, etc. the reward for these is not credited to the deceased according 
to the Shafi School and the majority of scholars. However, the question is 
controversial and we explained it at the beginning of this commentary, in 
commenting on Muslim’s Introduction to his anthology. 


i. Related by al-Bukhari, 1376; al-Nasa'1, 3653. 


CHAPTER 4 


ENDOWMENT 


[3696-15]. (Dar al-Salam 4006) Yahya ibn Yahya al-Tamimi 
narrated:' Sulaym ibn Akhdar reported; from Ibn ‘Awn; from Nafi'; 
from Ibn ‘Umar. He said: * Umar acquired a [piece of] land at 
Khaybar and he went to the Prophet (peace be upon him) 
seeking his instructions. He said: “Messenger of God, I have 
acquired land at Khaybar, and I never had a property better 
than this. What do you advise me to do with it?” The Prophet 
said: “If you like, you endow it and make it a charity”. Umar 
endowed it as a charity stating that the land could not be sold, 
bought, inherited or given as a gift. Umar made it a sadaqah 
for the poor, relatives, to free slaves, for God’s cause, stranded 
travellers and guests. Whoever might be in charge of it may eat 
of it in a reasonable manner, and may give a friend, without 
hoarding any of it. He said: ‘I narrated this to Muhammad, 
and when I reached this point, “without hoarding any of it”, 
Muhammad said: “without storing income”. 

Ibn 'Awn said: ‘Someone who read the book told me that it 
says: “without storing income”.’ 
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[3697-000]. (Dar al-Salam 4007) Abu Bakr ibn Abi Shaybah 
narrated: Ibn Abi Za'idah narrated [H]. Also, Ishaq narrated; Azhar 
al-Samman reported [H]. And, Muhammad ibn al-Muthanna 
narrated; Ibn Abi ‘Adiy narrated; all of them from Ibn ‘Awn with 
the same chain of transmission: the same text. However, Ibn Abi 
Za'idah's and Azhar’s narrations stop after ‘and may give a 
friend, without hoarding any of it’. They do not mention what 
comes after that. Ibn Abi 'Adiy's narration includes what 
Sulaym said: ‘I narrated this to Muhammad, etc.’ 
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[3698-000]. (Dar al-Salam 4008) Ishaq ibn Ibrahim narrated:" Abu 
Dawid al-Hafarl “Umar ibn Sa‘d narrated; from Sufyan; from Ibn 
‘Awn; from Nafi; from Ibn “Umar; from ‘Umar. He said: ‘I 
acquired a [piece of] land in Khaybar and I went to God's 
Messenger (peace be upon him). I said: “I acquired land which 
is the dearest to me and the best property I have ever had...”.’ 
He narrated the hadith with the same text, but did not mention, 
‘I narrated this to Muhammad, etc.’ 

GE Xs 0) jak saal S915 gil WIS sal] o) OU Wiss 
¿sol Jő jat ¿E Gos wil oc «35 oc c «oec cul YS haw 


z 


og 


i$ pling «de alll slo alll dots E Gad uix Se il 
Us Note ait cal Ve col) Sl UG cash oT eco! 


2o zö= s 297g 


048) log liomo CDRS Siu po Joi) Jio) Cu ax] 


Text Explanation 


This hadith provides evidence that consecrating a property as an endowment 
is perfectly appropriate, and it is contrary to the practices of ignorant, pre- 
Islamic days. This is the view of our Shafi' 1 School and the great majority of 
scholars. This is also evidenced by the unanimous practice of Muslims that 
what is endowed of mosques and drinking water is valid. The hadith makes 
clear that an endowment may not be sold, gifted or inherited, and that it 
follows the conditions stipulated by the person making the endowment. The 
hadith shows that the conditions stated by the one giving the endowment are 


valid. It highlights the merit of an endowment as a continuous act of charity, 
and the excellent merit of choosing one’s precious property to make it such 
an endowment. The hadith further highlights a good characteristic of “Umar 
and his merit of seeking the advice of good and devout people who can point 
out the best ways. 

The hadith indicates that Khaybar was taken by the Muslims by force, 
and that those who took its war gains became the proprietors of its land and 
that they shared it and became the full owners of their shares, doing with 
them whatever they pleased. The hadith further highlights the merit of 
kindness to relatives and giving them shares of any endowment. 

The condition that the person in charge of the land may eat of it in a 
reasonable manner means that he takes what is customary, not more, but God 
knows best. 


i. Related by al-Bukhari, 2737, 2772 and in a shorter version, 2773; Abu Dawid, 2878; al-Tirmidhi, 
1375; al-Nasa’J, 3601, 3602 and 3603; Ibn Majah, 2396. 
ii. Related by al-Nasa'1, 3599, 3600 and in a shorter version, 3607. 


CHAPTER 5 


NO WILL FOR A PERSON WHO HAS 
NOTHING TO BEQUEATH 


[3699-16]. (Dar al-Salam 4009) Yahya ibn Yahya al-Tamimi 
narrated: “Abd al-Rahman ibn Mahdi reported; from Malik ibn 
Mighwal; from Talhah ibn Musarrif. He said: ‘I asked “Abdullah 
ibn Abi Awfa: “Did God’s Messenger (peace be upon him) 
make a will?” He said: “No”. I said: “Why then are Muslims 
required to make a will; or why are they ordered to make a 
will?” He said: “He urged adherence to God’s Book, Mighty 
and Exalted”.’ 
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[3700—17]. (Dar al-Salam 4010) Abu Bakr ibn Abi Shaybah 
narrated: Waki narrated [H]. Also, Ibn Numayr narrated; my father 
narrated; both from Malik ibn Mighwal with the same chain of 
transmission: the same text. Except that in Waki''s narration: ‘I 
said: “How then are people required to make a will?"" And in 


Ibn Numayr's narration: ‘I said: “How then did a will become 
required of Muslims?”’ 
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[3701-18]. (Dar al-Salam 4011—4012) Abu Bakr ibn Abi Shaybah 
narrated: “Abdullah ibn Numayr and Abu Mu ‘awiyah narrated; 
from al-A'mash [H]. Also, Muhammad ibn ‘Abdullah ibn Numayr 
narrated; my father and Abu Mu àwiyah narrated; both said: al- 
A‘mash narrated; from Abu Wa’il; from Masrüq; from ‘A’ishah. 
She said: ‘God’s Messenger (peace be upon him) neither left a 
dinar, dirham, sheep or camel, nor did he bequeath anything’. 
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Zuhayr ibn Harb, Uthman ibn Abi Shaybah and Ishaq ibn Ibrahim 
narrated: all from Jarir [H]. Also, ‘Ali ibn Khashram narrated; ‘Isa 


(who is Ibn Yünus) reported; all from al-A'mash; with the same 
chain of transmission: the same text. 
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[3702-19]. (Dar al-Salam 4013) Yahya ibn Yahya and Abu Bakr 
ibn Abi Shaybah narrated (Yahya’s text): he said: Isma'il ibn 
‘Ulayyah reported; from Ibn 'Awn; from Ibrahim; from al-Aswad 
ibn Yazid. He said: ‘People mentioned to ‘A’ishah that ‘Ali was 
given a bequest. She said: “When did the Prophet make a 
bequest. He was leaning on my chest (or she said on my lap) 
and he called for a bowl. He dropped into my lap, and I did not 
even notice that he had passed away. When did he make a 
bequest to him, then?”’ 
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[3703-20]. (Dar al-Salam 4014) Sa‘id ibn Mansür, Qutaybah ibn 
Said, Abu Bakr ibn Abi Shaybah and “Amr al-Nagid narrated 
(Sa'id's text): they said: Sufyan narrated; from Sulayman al- 
Ahwal; from Said ibn Jubayr. He said: ‘Ibn ‘Abbas said: 
“Thursday! What a Thursday!” He then wept until pebbles 
were wet with his tears. I said: “What about Thursday, Ibn 
‘Abbas?” He said: “God’s Messenger (peace be upon him) was 


in severe pain”. He said: “Bring me something and I will write 
you something so that you will never go astray after I am 
gone”. They disputed, and no dispute should take place in front 
of a prophet. They asked: “What is wrong with him? Is he 
unaware? Make sure”. He said: “Leave me; what I am into is 
better. I recommend you three matters: Expel Evacuate the 
idolaters from the Island of Arabia; and give a delegation gifts 
similar to what I used to give”. He did not mention the third, or 
perhaps he mentioned it but I have forgotten it.’ 
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Gil pil sí 
Abu Ishaq Ibrahim said: al-Hasan ibn Bishr narrated: he said: 
Sufyan narrated: this hadith. 
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[3704-21]. (Dar al-Salam 4015) Ishaq ibn Ibrahim narrated: Waki 
reported; from Malik ibn Mighwal; from Talhah ibn Musarrif; from 
Said ibn Jubayr; from Ibn “Abbas; that ‘He said: “Thursday! 
What a Thursday!” Then he was in tears until I saw tears on 
his cheeks like arranged pearls. He said: “God’s Messenger 
(peace be upon him) said: ‘Bring me a shoulder blade and 
inkpot (or a sheet and inkpot) so that I write something for you 
with which you will never go astray’.” People said that God’s 
Messenger (peace be upon him) was unconscious’. 
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[3705-22]. (Dar al-Salam 4016) Muhammad ibn Rafi’ and “Abd 
ibn Humayd narrated to me: Abd al-Razzaq ( Abd said: 
‘reported’ and Ibn Rafi said: ‘narrated’); Ma mar reported; from 
al-Zuhri; from “Ubaydullah ibn “Abdullah ibn ‘Utbah; from Ibn 
‘Abbas. He said: ‘When God’s Messenger (peace be upon him) 
was Close to death, there were some men in his home, including 
‘Umar ibn al-Khattab. The Prophet said: “Let me write you 
something with which you will never go astray”. Umar said: 
“God’s Messenger is in great pain, and you have the Qur’an. 
God’s Book is sufficient for us. The people who were in the 


house differed and disputed”. Some said: “Bring him what he 
needs so that he will write you something with which you will 
never go astray after he has gone”. Others were saying the 
same as Umar said. When they continued with their 
arguments close to God’s Messenger (peace be upon him), he 
said to them: “Leave”.’ 

‘Ubaydullah said: ‘Ibn ‘Abbas used to say: “The real tragedy 
is their dispute and argument which prevented God’s 
Messenger (peace be upon him) from writing what he intended 
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Text Explanation 


Hadiths No. 3699, No. 3700 and No. 3701 confirm that the Prophet did not 
make a will in favour of anyone. He did not make any bequest to anyone 
because he had no property to bequeath. Contrary to what the Shia allege, he 
made no will in favour of “Ali or any other person. The plots of land he held 
in Khaybar and Fadak he gave over as a charity endowment in favour of the 
Muslim community during his lifetime. There are several authentic hadiths 
mentioning that the Prophet ‘made a will’ concerning God’s Book, kindness 
to members of his household, the removal of unbelievers from the Arabian 
Peninsula and giving gifts to visiting delegations. Although these hadiths use 
the same phrase as ‘making a will’, i.e., yusi and wasiyyah, these words are 
used in their other sense, which is ‘recommend’ and ‘recommendation’. 
Thus, there is no conflict between these hadiths. In hadith No. 3699, the 
Prophet ‘urged adherence to God’s Book’. This means that he urged all 
Muslims, throughout all generations, to implement what is in the Qur’an and 
not to deviate from it. God says: ‘No single thing have We left out of the 
Book’. (6: 38) This means that somethings are learnt from the actual text of 
God’s Book, as it addresses these directly, and others are learnt by deduction. 

In the same hadith, the question is raised: ‘Why then are Muslims 
required to make a will; or why are they ordered to make a will?’ The 
question refers to the Qur’anic verse which says: ‘It is prescribed for you, 
when death approaches any of you and he is leaving behind some property, to 
make bequests in favour of his parents and other near of kin in fairness’. (2: 
180). According to the majority of scholars, the ruling in this verse is 
abrogated by subsequent Qur’anic revelations. It is also probable that the 
questioner was referring to the recommendation to make bequests by will, but 
God knows best. 

In hadiths No. 2703 and No. 2704, Ibn “Abbas says: ‘Thursday! What a 


Thursday!’ This he said to enhance its importance and the misfortune Ibn 
‘Abbas believed to have occurred on that day when what the Prophet 
intended to be written did not take place. Hence Ibn ‘Abbas said in Hadith 
2705: “The real tragedy is their dispute and argument which prevented God's 
Messenger (peace be upon him) from writing what he intended to write’. This 
is what Ibn “Abbas meant, although the right thing was not to have it written, 
as we shall presently explain, God willing. 

Hadith No. 3704 mentions that when he was in severe pain, ‘God’s 
Messenger (peace be upon him) said: “Bring me a shoulder blade and inkpot 
(or a sheet and inkpot) so that I write something for you with which you will 
never go astray". People said that God's Messenger (peace be upon him) was 
unconscious’. And in hadith No. 3705, ‘‘Umar said: God's Messenger is in 
great pain, and you have the Qur'an. God's Book is sufficient for us. The 
people who were in the house differed and disputed. Some said: Bring him 
what he needs so that he will write you something with which you will never 
go astray after he has gone. Others were saying the same as ‘Umar said. 
When they continued with their arguments close to God's Messenger (peace 
be upon him), he said to them: “Leave”.’ 

We have to remember that the Prophet (peace be upon him) was infallible 
in all that pertained to God's message. He could not utter a lie or change any 
religious ruling during any time of health or illness in his life. He could not 
abandon explaining what he was commanded to explain, or neglect delivering 
what God required him to deliver. However, he was not immune to illness 
and whatever may affect the human body of weakness or malady. Nothing of 
this detracted from his status or could cast a shadow over any part of Islamic 
Shariah. No trouble faced by the Prophet at any time caused him to utter 
anything that was contrary to the rulings that he had stated earlier. 

Bearing all this in mind, we may add that scholars expressed different 
opinions on what the Prophet intended to write when he asked for writing 
materials. Some suggested that he wanted to state the name of a person who 
would be his successor as ruler of the Muslim state, so that there would be no 


disagreement. Others suggested that he wanted to outline the most important 
legislation, in concise form, so that there would be no disagreement over 
these. The Prophet intended to write this document when he thought it would 
serve the interests of the Muslim community, or because he received 
revelations to this effect. Subsequently he felt that it was better to abandon 
the idea, or he received further revelations cancelling the earlier order. 

All scholars who commented on this hadith agree that what “Umar said 
tells of his profound insight and great knowledge. He feared that the Prophet 
might write things that the Muslims might not be able to undertake, and that 
they then would incur punishment for abandoning them; in essence, they 
would have been written down and subject to neither discretion nor 
reasoning. Hence, ‘Umar said that God’s Book was sufficient, as God says: 
‘No single thing have We left out of the Book’. (6: 38) He also says: “This 
day I have perfected your religion for you’. (5: 3) ‘Umar was aware that God 
had made Islam perfect and thus, the Muslim community cannot go astray. 
He wanted to lighten the matter for the Prophet (peace be upon him). ‘Umar 
was certainly of greater insight than Ibn “Abbas and those who agreed with 
him. 

In his book Dala’il al-Nubuwwah, Imam Abu Bakr Ahmad ibn al-Husayn 
al-Bayhaqi says: 


‘Umar wanted to comfort God’s Messenger (peace be upon him) when 
his illness was getting more severe. Had the Prophet intended to write 
something that was absolutely necessary, he would not have abandoned 
this because of the dispute between his companions, or for any other 
reason, because of God’s order: ‘Messenger, proclaim what has been 
revealed to you by your Lord’. (5: 67) 


We note that he did not refrain from proclaiming whatever else was 
revealed to him, despite anyone’s opposition or hostility. He also gave 
specific orders at that time of his illness, such as the evacuation of the Jews 
from Arabia. Al-Bayhaqi adds: 


Sufyan ibn 'Uyaynah quotes earlier scholars suggesting that the 
Prophet wanted to write down the choice of Abu Bakr as the ruler to 
succeed him, but he then abandoned the idea, knowing that this was 
already in God’s will. He also wanted to have something written down 
at the beginning of his illness, when he complained of his severe 
headache, then he changed his mind. He said: ‘God and the believers 
will not accept anyone other than Abu Bakr’. He then alerted his 
community to choose Abu Bakr as he deputized him to lead the 
congregational prayer when he himself was unable to attend the prayer 
during his illness. 

If the aim was to explain religious rulings and remove the 
possibility of differences, ‘Umar was aware that this had already been 
done, as testified by God’s words: ‘This day I have perfected your 
religion for you’. (5: 3) He realized that whatever happens until the 
Day of Judgement, there is, in the Qur’an and the Sunnah, what will be 
relevant to it, either in text or in import. To require the Prophet to write 
that down during his illness and severe pain was too hard. Therefore, 
‘Umar felt that what had already been explained, by text or import, was 
sufficient, and it would keep the door open for exercising scholarly 
reasoning and deducing rulings concerning matters of detail in the light 
of the clear principles given. The Prophet had already told his 
community: ‘When a judge exercises reasoning and arrives at the right 
ruling, he earns double reward, and if he is mistaken, he earns a single 
reward'. This clearly shows that certain rulings are left to be deduced 
by scholars, who will earn good reward for their efforts. Umar felt that 
it was right to leave matters at this point so as to give scholars their 
due, leaving them to exercise scholarly reasoning, and to comfort the 
Prophet (peace be upon him).... The fact that the Prophet did not object 
to what ‘Umar said indicates that he approved of it. 


Imam Hamad ibn Muhammad al-Khattabi said: 


It must not be understood that ‘Umar might have thought that God's 
Messenger (peace be upon him) could make a mistake or do something 
that was not compatible with his status. It was rather the fact that 
‘Umar realized that the Prophet was in severe pain and close to death, 
feeling distressed. Therefore, Umar feared that what he might say 
could be of the type of what a person says when weakened by illness, 
enabling some hypocrites to speak ill of religion. The Prophet’s 
companions used to question some matters when he had not given a 
decisive word about them. For example, they questioned him at the 
time of al-Hudaybiyah when he made the peace treaty with the 
Quraysh. However, when he made a firm order about anything, none of 
them questioned it. 

Most scholars agree that mistakes could be made by the Prophet in 
matters where no revelation was bestowed from on high. All scholars 
agree, however, that if he made such a mistake, it would not be taken 
without questioning. God certainly gave him a higher rank than all 
creation, yet He did not make him immune to any eventuality that may 
affect all human beings. On some occasions, the Prophet made a 
mistake in prayer. Therefore, something of the sort could occur during 
his illness. In such a scenario, matters should be ascertained first. It is 
for this reason that ‘Umar questioned this case. 

It is narrated that the Prophet said: ‘Different views within my 
community is an aspect of mercy’. Umar felt this to be a wise 
statement. However, two men objected to this hadith: one of them, 
‘Amr ibn Bahr al-Jahiz, is surrounded by question marks about his 
faith, and the other, Ishaq ibn Ibrahim al-Misili, is well-known for his 
loose morality. When he wrote his book about songs and went deep 
into such falsehood, he was not satisfied with bearing all such sin, but 
went further abusing Hadith scholars, alleging that they narrate what 
they do not know. Both he and al-Jahiz claimed that if different views 
are an aspect of mercy, then unity of views means affliction. No one 


insists on this except an ignorant person or one who ignores fact. God 
says: ‘It is out of His mercy that He has made for you the night and the 
day...’ (28: 73). He describes the night as mercy, but that does not 
mean that the day is affliction. This is undoubtedly clear. 

Difference in religion is of three types. The first concerns the 
Maker and His Oneness. To deny this is to disbelieve. The second 
concerns His attributes and His will. To deny these is deviation. The 
third are differences on matters of detail that allow more than one way. 
This is what God has made as a mercy and an honour for scholars. This 
is what is meant by the hadith quoting the Prophet: ‘Different views 
within my community is an aspect of mercy’. 


Imam Muhammad ibn ‘Alt ibn ‘Umar al-Mazari said: 


It may be asked: how could the Prophet’s companions differ regarding 
what the Prophet wanted to write although he said: ‘Bring me... and I 
will write’? How could they disobey his order? There is no 
disagreement that orders are associated with indications that alter their 
status. Thus, they are transferred from the case of recommendation, 
according to scholars who say all orders are originally 
recommendation, to that of obligation. By contrast, according to 
scholars who say all orders are originally obligatory, certain indications 
transfer them from that obligatory status to one of preference and 
recommendation. Indications also transfer the imperative, ‘do,’ from 
command to permission or giving a choice, or some other meaning. 
Perhaps there were some indications from the Prophet pointing out that 
he was not ordering them, but giving them a choice. Their reasoning 
differed and consequently their attitudes differed. This indicates that 
they exercised reasoning in religious matters. ‘Umar’s reasoning 
showed him that it was better not to have this written document, and 
perhaps he felt that the Prophet did not firmly intend it. This is perhaps 
what they meant when they said that the Prophet was unconscious, or 


that his pain was very severe. There were probably other indications 
showing that his attitude was different from what was familiar to them 
when he delivered religious information. ‘Umar recognized this but 
others did not. 

Perhaps ‘Umar feared that the hypocrites might use this as an 
opportunity to criticize the well-known Islamic principles, with the 
Prophet stating these in a document to be written in a closed session 
with a few individuals. They might have added something to it to 
create doubts in the minds of people with sickness at heart. Hence, 
‘Umar said: 


‘We have the Qur'an, and God's Book is sufficient for us’. 


When the Prophet's Companions disputed, with some wanting to get the 
writing done and others saying that God's Book was enough, some said: 
"What is wrong with him? Is he unaware?' This was a rhetorical question 
inviting a negative answer, because if he was unaware, it means that he did 
not realize the meaning of what he was saying, like someone hallucinating. 
Such a situation does not happen to a messenger of God. The rhetorical 
question was meant in response to those who did not wish to have anything 
written down. It is as though the person saying it was actually advising the 
others not to neglect the order of God's Messenger. Rather, he was 
advocating that the writing should be done immediately. When ‘Umar said: 
*God's Book is sufficient for us', he was responding to those who held the 
different view; it was by no means an objection to the Prophet's order, but 
God knows best. 

In hadith No. 3703, the Prophet told his disputing Companions: 'Leave 
me; what I am into is better'. The Prophet's order meant that they must stop 
their argument. He was preoccupied with getting ready to meet God, focusing 
his thoughts on that, and this was certainly better than their arguments. 

The Prophet tells his Companions to ‘expel the idolaters from the Island 
of Arabia’. Abu ‘Ubayd quotes al-Asma 1 saying that the Island of Arabia 


extends from Aden in Yemen to the country side of Iraq in length, and in 
width from Jeddah to the outskirts of Syria. Abu ‘Ubaydah said that it 
extends in length from Hafar Abi Misa to the farthest point in Yemen, and in 
width from the Yarin Sands to Munqata' al-Samawah. It is said that it is 
called an Island because it is surrounded by seas and great bodies of water. 
Linguistically, the Arabic word jazirah, which means ‘island’, is derived 
from a root that means ‘cut off’. Thus, an island is cut off from other dry 
lands. It is called Arabia because it was the land of the Arabs in pre-Islamic 
days: it is their native land and the land of their ancestors. 

Al-Harawi mentions that Malik considered Madinah to be the ‘Island of 
the Arabs’, but the correct and well-known view of Malik is that it includes 
Makkah, Madinah, Yamamah and Yemen. Malik, al-Shafi1 and other 
scholars apply this hadith and consider it imperative that unbelievers should 
not be allowed into the Island of Arabia. They said, that unbelievers must not 
be enabled to live in it. However, al-Shafi applies this ruling to only a 
portion of the Arabian Peninsula, which is the Hijaz, i.e., Makkah, Madinah, 
Yamamah and their surrounding areas, but not Yemen. In support of his 
view, al-Shafi 1 cites other evidence, which is clearly mentioned in his books 
and the books of his disciples. 

Scholars say that unbelievers are not prevented from travelling through 
the Hijaz, but they are not allowed a stay of over three days. Al-Shafi 1 and 
scholars sharing his view state an exception, which is Makkah and its Haram 
area: it is not permissible to allow a non-Muslim to enter this area at any 
time. If someone enters it stealthily, he must be forcibly removed. If he dies 
inside the Haram area and is buried there, his body must be taken out if it 
remains intact. This is the view of al-Shafi1 and the great majority of 
scholars. Abu Hanifah, however, permits unbelievers' entry into the Haram 
area. The basis of the view of the majority of scholars is the Qur'anic verse 
that says: ‘Believers, know that the idolaters are certainly impure. So, let 
them not come near the Sacred Mosque after this year is ended'. (9: 28). But 
God knows best. 


The second recommendation of the Prophet was: ‘Give a delegation gifts 
similar to what I used to give’. Scholars say that this is a clear order by the 
Prophet (peace be upon him) to be hospitable to visiting delegations, making 
them feel very welcome and giving them gifts before they leave. This is 
meant to win their hearts so that they would have a good and lasting 
impression of the Muslim community, and to help them on their journey. 
Qadi ‘lyad said that scholars make clear that such hospitable and welcoming 
treatment should be extended to all delegations, be they Muslims or not, 
because a delegation of unbelievers will mostly visit on an errand that serves 
the interests of both parties. 

The final sentence of the hadith says: ‘He did not mention the third, or 
perhaps he mentioned it but I have forgotten it’. The one who did not mention 
the third is Ibn "Abbas, but the one who forgot it, if it was mentioned, was 
Said ibn Jubayr. Al-Muhallab said that the third was getting the army 
commanded by Usamah ibn Zayd ready to start out on their mission. Qadi 
‘Iyad said that another possibility could be the Prophet’s other injunction: 
‘Do not make my grave a worshipped idol’. In al-Muwatta’, Malik mentions 
its meaning alongside the removal of the Jews in a hadith narrated by ‘Umar. 

In addition to what we have explained, this hadith includes other useful 
points. One of these is the permissibility of writing down useful information 
and teachings. We explained this on several occasions, mentioning the two 
different hadiths related to it. We also explained that the early scholars 
differed on this point, but subsequently all scholars are agreed upon its 
permissibility. We explained the hadith that prevents writing. Another useful 
point is the permissibility of using allegory and figurative speech. The 
Prophet mentioned: ‘I will write for you’. He meant that he would order 
someone to write down what he would dictate, because the Prophet was 
unlettered and he never wrote anything with his own hand. A further point is 
that illness may afflict a prophet but it does not indicate that a person who is 
unwell is not a good person. 


Transmission 


At the end of hadith No. 3703, we have the following: ‘Abu Ishaq Ibrahim 
said: al-Hasan ibn Bishr narrated: he said: Sufyan narrated: this hadith’. This 
means that Abu Ishaq Ibrahim, a disciple of Muslim, equals Muslim in 
reporting this hadith from one narrator who narrates from Sufyan ibn 
"Uyaynah. In other words, Abu Ishaq’s chain of transmission of this hadith is 
one narrator shorter than what he narrates normally from Muslim through 
Sufyan ibn 'Uyaynah. 


i. Related by al-Bukhari, 2740, 4460 and 5022; al-Tirmidhi, 2119; al-Nasa’1, 3622; Ibn Majah, 2696. 
ii. Related by Abu Dawid, 2863; al-Nasa’1, 3623 and 3624; Ibn Majah, 2695. 

iii. Related by al-Bukhari, 2741 and 4459; al-Nasa’1, 3624 and 3625; Ibn Majah, 1626. 

iv. Related by al-Bukhari, 3053, 3168 and 4431; Abu Dawid in a shorter version, 3029. 

v. Related by al-Bukhari, 114, 4432, 5669 and 7366. 

vi. Al-Bayhaqi, Dala'il al-Nubuwwah, Beirut and Cairo, 1988, Vol. 7 pp. 184-185. 


CHAPTER 1 


A PLEDGE [i.e., NADHR] MUST BE 
FULFILLED 


[3706-1]. (Dar al-Salam 4017—4018) Yahya ibn Yahya al-Tamim1 
and Muhammad ibn Rumh ibn al-Muhajir narrated:' both said: al- 
Layth reported [H]. Also, Qutaybah ibn Said narrated: Layth 
narrated; from Ibn Shihab; from “Ubaydullah ibn “Abdullah; from 
Ibn “Abbas; that *Sa d ibn 'Ubadah asked God's Messenger 
(peace be upon him) concerning a pledge made by his mother, 
but she died before she could fulfil it. God's Messenger said: 
“Then fulfil it on her behalf”.’ 
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Yahya ibn Yahya narrated: he said: I read out to Malik [H]. Also, 
Abu Bakr ibn Abi Shaybah, “Amr al-Naqid and Ishaq ibn Ibrahim 
narrated; from Ibn “Uyaynah [H]. And, Harmalah ibn Yahya 
narrated to me; Ibn Wahb reported; Yunus reported to me [H]. 
Further, Ishàq ibn Ibrahim and “Abd ibn Humayd narrated; both 


said: “Abd al-Razzaq reported; Mamar reported [H]. Also, 
‘Uthman ibn Abi Shaybah narrated; “Abdah ibn Sulayman 
narrated; from Hisham ibn ‘Urwah; from Bakr ibn Wa'il; all of 
these from al-Zuhri; with the same chain of transmission stated by 
al-Layth, and the same meaning as his text. 
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Text Explanation 


All Muslims agree that a pledge is valid and must be fulfilled if it promises to 
do what is good and done in obedience of God. If one pledges to do what 
constitutes disobedience of God, or some neutral thing, such as pledging to 
go to the market, then the pledge is not valid and constitutes no commitment. 
It does not require an indemnity. This is the view of our school and the 
majority of scholars, although Ahmad and a group of scholars say that it 
requires the indemnity of a broken oath. 

When Sa'd asked the Prophet about his deceased mother’s pledge, the 
Prophet told him to fulfil it on her behalf. This provides evidence that duties 
incumbent on a deceased person prior to his death should be fulfilled on his 
behalf. If such duties are financial, their fulfilment is unanimously agreed 
upon by scholars. Physical obligations are subject to different views which 


we explained at different places in this commentary. Furthermore, the 
financial obligations due from the deceased, such as zakat, indemnity and 
pledges must be fulfilled, whether the deceased made a will to fulfil them or 
not, just like outstanding debts owed to other people. This is the view of al- 
Shafi' 1 and other scholars. On the other hand, Malik, Abu Hanifah and their 
disciples say that nothing of such obligations must be fulfilled on behalf of 
the deceased unless he has made a will to this effect. Maliki scholars hold 
different views concerning the payment of outstanding zakat if the deceased 
has not made a will to pay it, but God knows best. 

Qadi 'lyad said that there are different reports about the pledge by Sa d's 
mother. It is suggested that it was a general pledge, but other suggestions 
mention fasting, freeing a slave and charitable payment. Every suggestion 
relies on a hadith narrated about Sa d's mother and her story. Yet the pledge 
could be something different to all such reports, and it appears that it was 
financial or unspecified. This last possibility is strengthened by a hadith 
related by al-Daraqutni from Malik which mentions that the Prophet said to 
Sa' d: ‘Give drinking water on her behalf’. The hadith mentioning fasting on 
her behalf is defective, according to Hadith scholars, because of differences 
between its narrators regarding its chain of transmission, text and ambiguity. 
The report that Sa'd asked: ‘Should I free a slave on her behalf’ is also 
questionable, because freeing a slave is a financial commitment, and the 
hadith does not state that she had an obligation to free a slave, but God knows 
best. 

The view of our Shàfi' 1 School and the majority of scholars is that it is 
not obligatory for an heir to fulfil a pledge owed by a deceased person, if it is 
not financial, or if it is financial and the deceased has not left enough to fulfil 
it. But it is desirable that the heir should do so. However, Zahiri scholars say 
that it is a duty of an heir to fulfil such a pledge, citing this hadith as evidence 
in support of their view. Yet, the hadith admits the possibility that Sa'd 
fulfilled his mother's pledge out of her estate, or that he donated it. The 
hadith does not clearly state that such fulfilment of his mother's pledge was 


his duty, but God knows best. 


i. Related by al-Bukhari, 2761, 6698 and 6959; Abu Dawid, 3307; al-Tirmidhi, 1546; al-Nasa’t, 
3661, 3662, 3664, 3665, 3827 and 3328; Ibn Majah, 2132. 


CHAPTER 2 


THE DISCOURAGEMENT OF MAKINGA 
PLEDGE 


[3707-2]. (Dar al-Salam 4019) Zuhayr ibn Harb and Ishaq ibn 
Ibrahim narrated to me:! Jarir (Ishaq said: ‘reported’ and Zuhayr 
said: ‘narrated’); from Mansur; from “Abdullah ibn Murrah; from 
‘Abdullah ibn “Umar. He said: ‘One day, God’s Messenger 
(peace be upon him) kept discouraging us from making pledges 
and said that “A pledge does not repel anything; it is only a 
means to loosen a miser’s hand”.’ 
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[3708-3]. (Dar al-Salam 4020) Muhammad ibn Yahya narrated: 
Yazid ibn Abi Hakim narrated; from Sufyan; from “Abdullah ibn 
Dinar; from Ibn ‘Umar; from the Prophet (peace be upon him); that 
he said: ‘A pledge neither hastens nor delays anything; it is only 
a means to get a miser to give’. 
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[3709-4]. (Dar al-Salam 4021—4022) Abu Bakr ibn Abi Shaybah 
narrated: Ghundar narrated; from Shu bah [H]. Also, Muhammad 
ibn al-Muthanna and Ibn Bashshar narrated (Ibn Bashshar’s text); 
Muhammad ibn Ja far narrated; Shu bah narrated; from Mansur; 
from "Abdullah ibn Murrah; from Ibn “Umar; from the Prophet 
(peace be upon him) that ‘He discouraged making pledges and 
said: “A pledge does not bring any good thing; it is only a 
means to get a miser to give”.’ 
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Muhammad ibn Rafi narrated to me: Yahya ibn Adam narrated; 
Mufaddal narrated [H]. Also, Muhammad ibn al-Muthanna and Ibn 
Bashshar narrated; both said: “Abd al-Rahman narrated; from 


Sufyan; both from Mansür; with this chain of transmission: a 
similar text to Jarir’s narration. 
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[3710-5]. (Dar al-Salam 4023) Qutaybah ibn Sa 1d narrated:!! “Abd 
al- Aziz (meaning al-Darawardi) narrated; from al- Ala’; from his 
father; from Abu Hurayrah; that *God's Messenger (peace be 
upon him) said: “Do not make pledges: a pledge does not 
change anything that God wills; it is only a means to make a 
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miser give”. 
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[3711-6]. (Dar al-Salam 4024) Muhammad ibn al-Muthanna and 
Ibn Bashshar narrated: both said: Muhammad ibn Ja far narrated; 
Shu bah narrated. He said: I heard al- Ala' narrating from his 
father; from Abu Hurayrah; from the Prophet (peace be upon him) 
that ‘He discouraged making a pledge and said: “It does not 
repel God's will, but it is a means to make a miser pay”.’ 
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[3712-7]. (Dar al-Salam 4025-4026) Yahya ibn Ayyub, Qutaybah 


ibn Sa‘id and ‘Ali ibn Hujr narrated: they said: Isma ‘Il (who is Ibn 
Ja far) narrated; from “Amr (who is Ibn Abi Amr); from ‘Abd al- 


Rahman al-A raj; from Abu Hurayrah; that the Prophet (peace be 
upon him) said: ‘A pledge does not bring a human being nearer 
to anything God has not willed for him, but a pledge merely 
coincides with God's will. Thus, a miser is made to pay what 
the miser had no intention of giving'. 
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Qutaybah ibn Said narrated: Yaqub (meaning Ibn ‘Abd al- 
Rahman al-Qariy) and ‘Abd al- Aziz (meaning al-Darawardi) 
narrated; both from ‘Amr ibn Abi ‘Amr; with this chain of 
transmission: the same text. 
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Text Explanation 


The hadiths in this chapter discourage making a pledge, which means that a 
person pledges to God to offer some act of worship or pay a specified amount 
in charity if what he desires is fulfilled, such as passing an exam, or making a 
profitable deal in business, or recovering from an illness, etc. The hadiths 


state that a pledge changes nothing of God's will, but it is a means to make a 
miser give what he would not normally give. 

Imam al-Mazari said that it is probable that the reason for the Prophet's 
discouragement of pledges is that the person who makes a pledge commits 
himself to it. As such, he does it as a burdensome obligation. Alternatively, 
he may feel that whatever he pledged is being done in return for the 
fulfilment of what he desired. This diminishes his reward, because worship 
should be done purely for God's sake. 

Qadi ‘lyad said that it is possible that the discouragement of making a 
pledge is due to the fact that some ignorant people may think that a pledge 
repels God's will or stops what God has willed. Therefore, the Prophet 
discouraged it so that no ignorant person could entertain such thoughts. The 
phraseology of the hadiths confirms this, but God knows best. 

The Prophet said in hadith No. 3709 that a pledge does no good, which 
means that it does not repel anything God has willed, as explained in other 
narrations. He says that it is a means to make a miser give. This means that a 
person making a pledge does not offer the worship he pledges voluntarily, 
without looking for a result out of it. He does it in return for, say, the 
recovery from illness, etc. He is a miser in regard to voluntary worship, and 
his pledge is the means that makes him do it. 


i Related by al-Bukhari, 6608 and 6693; Abu Dawid, 3287; al-Nasa'1i, 3810, 3811 and 3812; Ibn 
Majah, 2122. 
ii. Related by al-Tirmidhi, 1538; al-Nasa"1, 3814. 


CHAPTER 3 


PLEDGES THAT MUST NOT BE FULFILLED 


[3713-8]. (Dar al-Salam 4027) Zuhayr ibn Harb and ‘Ali ibn Hujr 
al-Sa'di narrated to me (Zuhayr's text); both said: Ismail ibn 
Ibrahim narrated; Ayyüb narrated; from Abu Qilabah; from Abu al- 
Muhallab; from ‘Imran ibn Husayn. He said: ‘The Thagif tribe 
were allied with the 'Uqayl tribe. Thaqif took two of the 
Prophet's companions captive, and the Prophet's companions 
took a man from the 'Uqayl captive, taking with him [a she- 
camel named] al- Adba’. God's Messenger passed by him as he 
was tied up. He called out [to the Prophet]: “Muhammad!” The 
Prophet came to him and asked: “What do you want?” He 
said: *For what reason have you taken me captive? And why 
have you taken the fastest camel at pilgrimage?" The Prophet 
said (to clarify that it was not groundless): *I have taken you 
captive for the offence of your allies, the Thagif". He left him, 
but the man called him again: “Muhammad! Muhammad!” 
God's Messenger was kind and compassionate. He went back 
to him and asked him: *What is it you want?" He said: *I am a 
Muslim". He said: *Had you said this when you were master of 
your affairs, you would have achieved full success". The 
Prophet went away, and the man again called him: 
*Muhammad! Muhammad!" The Prophet came back to him 
and asked him: *What do you need?" He said: *I am hungry; 


give me some food; and I am thirsty; give me a drink”. The 
Prophet said: “Take what you need”. He was then freed in 
exchange for the two men.’ 

He said: ‘And a woman from the Ansar was taken captive, 
as was [the she-camel] al- Adba'. The woman was tied up with 
ropes. The people used to keep their cattle at night in front of 
their homes. One night, she was able to free herself, and she 
went towards the camels. When she approached a male camel, 
it would make a noise, and she left it. Eventually, she reached 
[the she-camel] al- Adbaà', which did not make any noise. She 
was a well-trained camel. The woman rode at the rear of her 
back and poked the camel. The she-camel ran. When the 
people realized that she had escaped, they chased her, but they 
could not catch up with her. The woman pledged to God that if 
He saved her, riding the she-camel, she would slaughter her. 

When she arrived in Madinah and the people saw her, they 
said: al- Adba', God's Messenger's she-camel. She said that she 
made a pledge that if God saved her riding the she-camel, she 
would slaughter her. They reported this to God's Messenger. 
He said: *Limitless is God in His glory! How ill she is 
rewarding the she-camel, pledging to God to slaughter it if God 
saved her riding it! A pledge to do a disobedience [of God] 
must not be fulfilled; nor a pledge in respect of something one 
does not own". 

In Ibn Hujr's narration: ‘No pledge to disobey God is valid’. 
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[3714-000]. (Dar al-Salam 4028) Abu al-Rabī‘ al-‘Atakī narrated: 
Hammad (meaning Ibn Zayd) narrated [H]. Also, Ishaq ibn Ibrahim 
and Ibn Abi “Umar narrated; from ‘Abd al-Wahhab al-Thagafi; 
both from Ayyüb; with the same chain of transmission: a similar 
text. However, in Hammad's narration: *al- Adba’ belonged to 
a man from the 'Uqayl tribe and was one of the fastest camels 
on pilgrimage’. Also in his narration: ‘She found a she-camel 
used for riding and travel’. And in al-Tahagfr's narration: ‘She 
was a well-trained she-camel’. 
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Text Explanation 


When the captive asked the Prophet on what basis he was taken prisoner, he 
also asked about the she-camel, referring to it as ‘the fastest at pilgrimage’. 
This was the Prophets own she-camel, al- Adba'. We referred in our 
commentary on the Book of Pilgrimage to al- Adba', al-Qaswa’ and al- 
Jad' a', and whether they were three different camels or one she-camel with 
three names. The Prophet explained to the man that he was taken in 


retaliation for the crime committed by his allies, the Thaqif. 

The captive told the Prophet that he was a Muslim. The Prophet’s 
response was: ‘Had you said this when you were master of your affairs, you 
would have achieved full success’. Had the man declared himself a Muslim 
when he was free, before being taken captive, he would not have been taken 
captive. Thus, he would have gained the great privilege of being a Muslim, 
immunity from captivity and his property could not have been taken as war 
gain. If he accepted Islam after being taken captive, he would be safe from 
execution. The options available to the Muslim community regarding him 
would be to make him a slave, set him free as a favour, or charge ransom for 
freeing him. This shows the permissibility of taking ransom in return for 
freeing a captive. It also shows that if a captive embraces Islam, this does not 
forfeit the right of those who take him captive. This is different from his 
acceptance of Islam before being taken captive. 

The hadith does not mention that when the captive accepted Islam and the 
ransom was paid for him, he went back to the land of disbelievers. If this is 
confirmed and he was able to publicly confirm his acceptance of Islam, 
because, say, he enjoyed protection by a powerful clan, his return there was 
not forbidden. Hence, there is no problem with the hadith. Al-Mazari 
questioned this and asked: how could a Muslim be returned to the land of the 
unbelievers? As I have explained, this questioning is not correct. 

The hadith mentions the case of the Ansari woman who was taken 
captive. She was Abu Dharr’s wife. When her case was reported to the 
Prophet, he said: ‘No pledge to disobey God is valid’. It is clear thereby that 
if a person pledges to do something that God forbids, such as drinking 
intoxicants, the pledge is invalid and has no effect. He is not required to make 
any compensation, not even for a broken oath. This is the view expressed by 
Malik, al-Shafi 1, Abu Hanifah, Dawid and the majority of scholars. Ahmad 
says that such a pledge requires the same indemnity as a broken oath. His 
view is based on the hadith narrated by ‘Imran ibn al-Husayn and ‘A’ishah 
from the Prophet (peace be upon him): ‘No pledge of disobedience is valid 


and its indemnity is that of a broken oath’. However, this hadith is generally 
graded as ‘lacking authenticity’. The majority of scholars cite in support of 
their view the hadith narrated by ‘Imran ibn Husayn and mentioned in this 
Book. 

The Prophet also states that a pledge in respect of a particular thing one 
does not own is not valid. For example, a person may say: ‘If God grants this 
relative of mine full recovery, I shall set free the slave of so-and-so, or give 
such a portion of his property as charity’, etc. Such a pledge is invalid. This is 
different from pledging to do something in the future with what one does not 
own at present, such as saying: ‘If God grants full recovery to this relative of 
mine, I owe to God to give so much in charity’, but the person does not have 
that amount or anything near it. Such a pledge is, however, valid, and if the 
person recovers, he owes that charity. 

The hadith shows that it is permissible for a woman to travel on her own, 
unaccompanied by a husband, a close relative or anyone, if her travel is 
necessary, such as travelling to join the Muslim community in the land of 
Islam, or to run away from someone who is threatening her, etc. The 
prohibition of a woman travelling alone is understood to refer to unnecessary 
travel. 

The hadith provides evidence supporting the view of al-Shafi 1 and others 
that if unbelievers take war gains belonging to a Muslim, they do not own it. 
Abu Hanifah and other scholars say that they own it if they take it to their 
land, i.e., the land of war. Al-Shafi 1 and scholars in agreement with him cite 
this hadith as evidence, and this is clearly apparent, but God knows best. 


Transmission 


The chain of transmission of this hadith includes a narrator called by his 
appellation, Abu al-Muhallab. His name is “Abd al-Rahman ibn ‘Amr, but his 
name is variously given as Mu awiyah ibn ‘Amr, or Amr ibn Mu ‘awiyah, or 
al-Nadr ibn “Amr, and he belonged to Basrah in Iraq, but God knows best. 


i. 


Related by Abu Dawid, 3316. 


CHAPTER 4 


A PLEDGE TO WALK UP TO THE KA BAH 


[3715-9]. (Dar al-Salam 4029) Yahya ibn Yahya al-Tamimi 
narrated:' Yazid ibn Zuray' reported; from Humayd; from Thabit; 
from Anas [H]. Also, Ibn Abi “Umar narrated (his text); Marwan 
ibn Mu'awiyah al-Fazar narrated; Humayd narrated; Thabit 
narrated to me; from Anas; that ‘The Prophet saw an old man 
walking with his two sons supporting him. He asked: “What is 
the matter with this man?” They said: “He pledged to go 
walking”. He said: “God is in no need of this man torturing 
himself”. He ordered the man to ride’. 
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[3716—10]. (Dar al-Salam 4030—4031) Yahya ibn Ayyub, Qutaybah 
and Ibn Hujr narrated:" they said: Ismail (who is Ibn Ja far) 
narrated; from “Amr (who is Ibn Abi Amr); from “Abd al-Rahman 
al-A raj; from Abu Hurayrah; that ‘The Prophet (peace be upon 


him) caught up with an old man walking between his two sons, 
leaning on them. The Prophet asked: “What is the matter with 
this one?” His sons said: “Messenger of God, he is fulfilling a 
pledge”. The Prophet said: “Ride, old man. God is in no need of 
you and your pledge”.’ (This is the text from Qutaybah and Ibn 
Hujr.) 
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Qutaybah ibn Said narrated: “Abd al- Aziz (meaning al- 
Darawardi) narrated; from “Amr ibn Abi “Amr; with the same 
chain of transmission: the same text. 
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[3717-11]. (Dar al-Salam 4032) Zakariyya’ ibn Yahya ibn Salih al- 
Misri narrated: al-Mufaddal (meaning Ibn Fadalah) narrated; 
‘Abdullah ibn “Ayyash narrated to me; from Yazid ibn Abi Habib; 
from Abu al-Khayr; from ‘Uqbah ibn ‘Amir; that he said: ‘My 
sister pledged to walk barefoot to the Sacred Mosque. She 


asked me to put the matter to God’s Messenger (peace be upon 
him) and I asked him. He said: “Let her walk and ride”.’ 
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[3718 —12]. (Dar al-Salam 4033) Muhammad ibn Rafi’ narrated to 

‘Abd al-Razzaq narrated; Ibn Jurayj reported; Said ibn Abi 
Ayyub reported; that Yazid ibn Abi Habib reported to him; that 
Abu al-Khayr narrated to him; from ‘Uqbah ibn ‘Amir al-Juhant; 
that he said: ‘My sister pledged...’ he added the same as al- 
Mufaddal’s narration, but did not mention ‘barefoot’. He 
added that Abu al-Khayr was always with ‘Uqbah. 
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Muhammad ibn Hatim and Ibn Abi Khalaf narrated: both said: 
Rawh ibn "Ubadah narrated; Ibn Jurayj narrated; Yahya ibn Ayyüb 
reported to me; that Yazid ibn Abi Habib reported to him; with this 
chain of transmission: the same text as "Abd al-Razzaq's 
narration. 
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Text Explanation 


The first hadith, No. 3715 mentions the case of the old man who pledged to 
offer the hajj walking. The Prophet commented that God is in no need of 
people torturing themselves and he ordered the old man to ride. Hadith No. 
3717 mentions the case of ‘Uqbah’s sister and the question he put to the 
Prophet. The Prophet ordered her to ride and walk. The first case is 
understood to relate to a person who is unable to walk in fulfilment of his 
pledge. He may ride, but he atones by slaughtering a sheep. The other case of 
"Uqbah's sister is given the verdict of riding at times and walking at other 
times. It means that she should walk when she could and ride when she found 
walking too hard. She was to give a sacrifice. What we have mentioned of the 
need to sacrifice in both cases is the more correct of two views mentioned by 
al-Shafi 1. This view is shared by a number of scholars. The other view is that 
a sacrifice is recommended, not obligatory. 

As for walking barefoot, this is not obligatory. The one who pledges to 
walk barefoot may in fact wear shoes. The case of 'Ugbah's sister is 
mentioned in Abu Dawüd's Sunan anthology, where it is clear that she was 
allowed to ride because she found walking too hard. ‘Uqbah reports: ‘My 
sister pledged to offer the pilgrimage walking, and she cannot endure that. 
God's Messenger said: *God is in no need of your sister's walk. Tell her to 
ride and to sacrifice a camel”.’ 


ili. 


Related by al-Bukhari, 1865 and in a shorter version, 6701; Abu Dawid, 3301; al-Tirmidhi, 1537; 
al-Nasa'1, 3861 and 3862. 


Related by Ibn Majah, 2135. 
Related by al-Bukhari, 1866; Abu Dāwūd, 3299; al-Nasa'1, 3823. 


CHAPTER 5 


INDEMNITY FOR AN UNFULFILLED 
PLEDGE 


[3719-13]. (Dar al-Salam 4034) Harün ibn Sa'id al-Ayli, Yünus 
ibn ‘Abd al-A‘la and Ahmad ibn ‘Isa narrated to me: Ibn Wahb 
(Yünus said: ‘reported’ and the other two said: ‘narrated’); Amr 
ibn al-Harith reported to me; from Ka b ibn Alqamah; from ‘Abd 
al-Rahman ibn Shumasah; from Abu al-Khayr; from ‘Uqbah ibn 
‘Amir; from God's Messenger (Peace be upon him). He said: ‘The 
indemnity for an unfulfilled pledge is the same as the indemnity 
for a broken oath.’ 
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Text Explanation 


Scholars differ concerning what is meant by this hadith. Most of our scholars 
say that it refers to an unintended pledge, such as that of a person who wants 
to refrain from speaking to a particular person saying: ‘If I ever speak to him, 


I owe one hajj to God’. He then speaks to that person. Scholars say that he 
has a choice: either to fulfil the pledge as he stated, or fulfil the indemnity for 
a broken oath. This is the correct view of our Shafi'1 School. Malik and many 
scholars, or perhaps the majority, apply this to all pledges. In other words, it 
applies to everyone who says: ‘I owe such-and-such...’. Ahmad and some of 
our scholars apply it only to a pledge to do what is forbidden, such as a 
person pledging to drink alcohol. A number of Hadith scholars who are also 
versed in Figh apply it to all types of pledge. They say that anyone who states 
a pledge has the choice to either fulfil his pledge or give the indemnity for a 
broken oath, but God knows best. 


i. Related by Abu Dawid, 3323 and 3324; al-Tirmidhi, 1528. 


CHAPTER 1 


THE PROHIBITION OF AN OATH BY SOME 
OTHER THAN GOD 


[3720-1]. (Dar al-Salam 4035) Abu al-Tahir Ahmad ibn ‘Amr ibn 
Sarh narrated to me: Ibn Wahb narrated; from Yünus [H]. Also, 
Harmalah ibn Yahya narrated to me; Ibn Wahb reported; Yunus 
reported to me; from Ibn Shihab; from Salim ibn ‘Abdullah; from 
his father. He said: ‘I heard ‘Umar ibn al-Khattab say: “God’s 
Messenger (peace be upon him) said: ‘God, Mighty and 
Exalted, forbids you to swear by your fathers’.” ‘Umar said: 
“By God, I never said such an oath since I heard God's 
Messenger (peace be upon him) forbidding it, either 
deliberately or in quotation". 
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[3721-2]. (Dar al-Salam 4036) “Abd al-Malik ibn Shu ayb ibn al- 
Layth narrated to me: my father narrated to me; from my 


grandfather; Uqayl ibn Khalid narrated to me [H]. Also, Ishaq ibn 
Ibrahim and ‘Abd ibn Humayd narrated; both said: “Abd al-Razzaq 
narrated; Ma mar reported; both from al-Zuhri; with the same chain 
of transmission: the same text, except that in UqayP's narration: 
‘I never said such an oath, nor uttered it, since I heard God's 
Messenger (peace be upon him) forbidding it’, but did not say: 
‘either deliberately or in quotation’. 
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[3722-000]. (Dar al-Salam 4037) Abu Bakr ibn Abi Shaybah, 
‘Amr al-Naqid and Zuhayr ibn Harb narrated:! they said: Sufyan 
ibn ‘Uyaynah narrated; from al-Zuhri; from Salim; from his father. 
He said: ‘The Prophet (peace be upon him) heard Umar 
swearing by his father...” adding the same as the hadith 
narrated by Yünus and Ma mar. 
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[3723-3]. (Dar al-Salam 4038) Qutaybah ibn Sa'id narrated:!! 
Layth narrated [H]. Also, Muhammad ibn Rumh narrated (his text); 
al-Layth reported; from Nafi; from ‘Abdullah; from God's 
Messenger (peace be upon him) that ‘He caught up with ‘Umar 
ibn al-Khattab riding with a number of people, and ‘Umar was 
swearing by his father. God’s Messenger (peace be upon him) 
called out to them saying: “God, Mighty and Exalted, forbids 
you to swear by your parents. Whoever says an oath must 
either swear by God or remain silent”.’ 
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[3724-4]. (Dar al-Salam 4039) Muhammad ibn ‘Abdullah ibn 
Numayr narrated: my father narrated [H]. Also, Muhammad ibn al- 
Muthanna narrated; Yahya (who is al-Qattan) narrated; from 
"Ubaydullah [H]. And, Bishr ibn Hilal narrated to me; “Abd al- 
Warith narrated; Ayyüb narrated [H]. Further, Abu Kurayb 
narrated; Abu Usamah narrated; from al-Walid ibn Kathir [H]. 
Also, Ibn Abi ‘Umar narrated; Sufyan narrated; from Ismail ibn 
Umayyah [H]. And, Ibn Rafi narrated; Ibn Abi Fudayk narrated; 
al-Dahhak and Ibn Abi Dhi’b narrated [H]. Furthermore, Ishaq ibn 
Ibrahim and Ibn Rafi narrated from “Abd al-Razzaq; from Ibn 
Jurayj; Abd al-Karim reported to me; all of these from Nafi ; from 


Ibn ‘Umar: the same text, attributing it to the Prophet (peace be 
upon him). 
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[3725-000]. (Dar al-Salam 4040) Yahya ibn Yahya, Yahya ibn 
Ayyüb, Qutaybah and Ibn Hujr narrated:" Ismail (who is Ibn 
Ja far) (Yahya ibn Yahya said: ‘reported’ and the others said: 
‘narrated’); from “Abdullah ibn Dinar; that he heard Ibn “Umar say: 
‘God’s Messenger (peace be upon him) said: “Whoever wants 
to say an oath must not swear by anyone other than God’. The 
Quraysh used to swear by their fathers; so the Prophet said: 
‘Do not swear by your fathers”.’ 
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Text Explanation 


Scholars say that the reason for the prohibition of swearing by anyone other 
than God is that, in essence, an oath implies acknowledgement of the 
greatness of what one is swearing by. Greatness itself applies to God 
Almighty; no one is comparable to Him. Ibn “Abbas is quoted: ‘For me, to 
swear by God one hundred times and break my oath is better than to swear by 
someone else and honour my oath’. It may be said that the hadith is contrary 
to the Prophet himself saying: ‘He will be successful, by his father, if he 
honours his word’. This formula used by the Prophet is an usual expression, 
not intended as an oath. It may also be pointed out that God Himself swears 
by His creation, such as ‘By Mount Sinai’ and ‘By the Star’. In answer we 
say that God may state an oath by whatever He wishes of His creation, to 
alert to the status of that creation. 

In hadith No. 3720, ‘Umar says that he never said such an oath 
‘deliberately or in quotation’. Deliberately means with his own intention, and 
by in quotation means using words said by someone else. 

This hadith in its various versions shows that it is permissible to state an 
oath by God Almighty and by His attributes. This is unanimously agreed 
upon. The hadith also prohibits swearing by anything other than God’s names 
and attributes. According to our scholars, such swearing is reprehensible, not 
strictly forbidden. 


i. Related by al-Bukhari, 6647; Abu Dawüd, 3250; al-Nasa'1, 3776 and 3777; Ibn Majah, 2094. 
ii. Related by al-Tirmidhi, 1533; al-Nasa'1, 3775. 

iii. Related by al-Bukhari, 6108 and 6646. 

iv. Related by al-Bukhari, 3836; al-Nasa'1, 3773. 


CHAPTER 2 


IF ONE SWEARS BY IDOLS... 


[3726-5]. (Dar al-Salam 4041) Abu al-Tahir narrated to me:' Ibn 
Wahb narrated; from Yunus [H]. Harmalah ibn Yahya narrated to 
me; Ibn Wahb reported; Yiinus reported to me; from Ibn Shihab; 
Humayd ibn ‘Abd al-Rahman ibn 'Awf reported to me; that Abu 
Hurayrah said: ‘God’s Messenger (peace be upon him) said: 
“Whoever of you says an oath and includes in his oath ‘By al- 
Lat’, should say: ‘There is no deity other than God’; and 
whoever says to his friend: ‘Let us bet’, should give some 
charity”.’ 
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[3727-000]. (Dar al-Salam 4042) Suwayd ibn Sa 1d narrated to me: 
al-Walid ibn Muslim narrated; from al-Awza 1 [H]. Also, Ishaq ibn 
Ibrahim and ‘Abd ibn Humayd narrated; both said: “Abd al-Razzaq 
narrated; Ma mar reported; both from al-Zuhri; with the same chain 
of transmission: Ma mar's narration is the same as Yünus's, 


except that he said: ‘should give something as charity’, and in 
al-Awza Ts narration: ‘Whoever swears by al-Lat and al- 
‘Uzza’. 

Abu al-Husayn Muslim said: ‘This sentence, meaning 
“Whoever says to his friend: Let us bet, should give some 
charity”, is related by no one other than al-Zuhri. In fact, al- 
Zuhri narrates around ninety hadiths from the Prophet (peace 
be upon him) in which no one else narrates with sound chains 
of transmission’. 
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[3728-6]. (Dar al-Salam 4043) Abu Bakr ibn Abi Shaybah 
narrated: “Abd al-A‘la narrated; from Hisham; from al-Hasan; 
from ‘Abd al-Rahman ibn Samurah. He said: *God's Messenger 
(peace be upon him) said: *Do not swear by idols or by your 
fathers”.’ 
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Text Explanation 


The Prophet gives clear instructions that if a person swears by al-Lat and al- 
‘Uzza, the main idols the Arabs worshipped in pre-Islamic days, that person 
should follow this by stating that there is no deity other than God. This is 
because to swear by such idols is to give them an element of greatness. Our 
scholars say that if a person swears by al-Lat, al- Uzzà or other idols, or if 
one says: *I am a Christian or a Jew or a non-Muslim, or I disown the 
Prophet", or anything similar, his oath is invalid and has no effect. He must, 
however, seek God's forgiveness and say: ‘There is no deity other than God’. 
He does not have to do anything by way of indemnity, whether he says what 
the Prophet orders or not. This is the view of al-Shafi' t, Malik and the 
majority of scholars. Abu Hanifah said that an indemnity is due for any of the 
above, except if one says: ‘I am in deviation’, or ‘I disown the Prophet’ or 
‘by Judaism’. Abu Hanifah argues that God imposes an indemnity on a 
person who says that his wife is forbidden to him because what he says is 
‘iniquitous and false’. (58: 2) Swearing by such things is also iniquitous and 
false. Our scholars make their argument on the basis of the apparent meaning 
of this hadith in which the Prophet only orders such a speaker to say, ‘there is 
no deity other than God’, mentioning no indemnity. Moreover, indemnity is 
not required unless it is stated in a religious text. The analogy Hanafi scholars 
draw with making one’s wife unlawful is made invalid by the cases they 
excepted, but God knows best. 

Hadith No. 3726 quotes the Prophet: ‘Whoever says to his friend: “Let us 
bet”, should give some charity’. Scholars said that the charity is ordered so as 
to wipe away the offence this person has committed by saying what he said. 


Al-Khattabi said: ‘It means that he should give in charity the same amount he 
wanted to bet with’. The correct view which is shared by eminent scholars is 
that it is not related to that amount. The apparent meaning of the hadith is to 
give whatever is available as charity. This is confirmed by Ma mar's 
narration, also related by Muslim, saying: ‘should give some charity’. 

Qadi ‘Iyad said: This hadith provides evidence in support of the view of 
the majority of scholars that if an intention of committing a sin is confirmed 
in one's mind, it becomes a recorded sin. This is contrary to a fleeting 
thought that forms no resolve. This was discussed and clarified in the early 
part of this commentary. 

In hadith No. 3728, the Prophet orders: ‘Do not swear by idols or by your 
fathers’. The Prophet refers to idols using the word tawaghi which literally 
means ‘tyrants’. The Arabs used to refer to their idols as tyrants, even as far 
as a specific tribal idol being referred to as the tyrant of that tribe. The root of 
the Arabic word signifies ‘exceeding proper limits’, and the idol is called 
taghiyah, or tyrant, because the idolaters went beyond proper limits by 
venerating it. 


i Related by al-Bukhari, 4860, 6107, 6301 and 6650; Abu Dawid, 3247; al-Tirmidhi, 1545; al- 
Nasa", 3784; Ibn Majah in a shorter version, 2096. 
ii. Related by al-Bukhari, 6623 and 6718; Abu Dawid; 3276; al-Nasā’ī, 3789; Ibn Majah, 2107. 


CHAPTER 3 


WHEN THE ALTERNATIVE TO AN OATH IS 
BETTER 


[3729-7]. (Dar al-Salam 4044) Khalaf ibn Hisham, Qutaybah ibn 
Sa 1d and Yahya ibn Habib al-Harithi narrated (Khalaf’s text): they 
said: Hammad ibn Zayd narrated; from Ghaylan ibn Jarir; from 
Abu Burdah; from Abu Misa al-Ash ari. He said: ‘I went to the 
Prophet (peace be upon him) with a group of Ash ari people, 
requesting him mounts. He said: *By God, I shall not give you 
mounts; and I do not have mounts to give you". He was then 
brought some camels. He ordered that we be given three camels 
with white humps. When we marched, we said (or some of us 
said to the others): God shall not bless us. We went to God's 
Messenger requesting mounts and he swore that he would not 
give us them, then he gave us. They went to him and spoke 
about this. He said: *It is not I who has given you your mounts; 
it is God. As for me, by God, if I say an oath, then I see that a 
different option is better, I shall, God willing, atone for my oath 
and do the better alternative”.’ 
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[3730-8]. (Dar al-Salam 4045) “Abdullah ibn Barrad al-Ash ari 
and Muhammad ibn al- Ala’ al-Hamdani narrated (in similar 
terms):! both said: Abu Usamah ibn Burayd narrated; from Abu 
Burdah; from Abu Misa. He said: ‘My people sent me to God's 
Messenger (peace be upon him) to request him [to give] them 
mounts, as they wanted to join him with the “army of 
hardship” (which was the Tabuk Expedition). I said: “Prophet 
of God, my people have sent me to you to request you for 
mounts”. He said: “By God, I shall not give you any mounts”. I 
met him when he was angry without realizing this. I went back 
feeling sad because of God’s Messenger’s refusal and fearing 
that God’s Messenger (peace be upon him) might have been 
upset by me. I went back to my people and told them what 
God’s Messenger said. It was only a short while later when I 
heard Bilal calling me by name, Abdullah ibn Qays! I 
answered him, and he said: “Come, God’s Messenger wants 
you”. When I went to God’s Messenger (peace be upon him), he 
said: “Take these two tied camels, and these two tied ones, and 
these two tied ones”, (pointing to six camels which he then 


bought from Sa d) and go to your people and say: “God (or he 
might have said: God’s Messenger) gives you these mounts; 
ride them”.’ 

Abu Musa said: ‘I took these camels to my people and said to 
them: God’s Messenger (peace be upon him) gives you these 
mounts. However, by God I shall not leave you until some of 
you come with me to see those who heard what God's 
Messenger (peace be upon him) said to me when I put your 
request to him and how he refused at first, then how he gave 
me the camels after that. I do not wish you to think that I might 
have said something he did not say’. They said: ‘By God, we 
believe you, but we will do what you like. Abu Misa went with 
a group of them and saw the people who heard what God's 
Messenger said and how he refused at first and then he gave 
them. They told them exactly the same thing Abu Misa had 
said.’ 
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[3731-9]. (Dar al-Salam 4046) Abu al-Rabī‘ al-‘Atakī narrated to 
me: Hammad (meaning Ibn Zayd) narrated; from Ayyüb; from 
Abu Qilābah and from al-Qāsim ibn ‘Asim; from Zahdam al-Jarmi. 
Ayyub said: I memorize al-Qasim’s narration better than Abu 
Qilabah's narration. He said: ‘We were at Abu Müsa's, and he 
called for the meal. It included chicken. A white man from the 
Taymullah tribe, looking similar to non-Arabs, came in. [Abu 
Misa] invited him to join us, but he hesitated. [Abu Müsa] 
said: *Come and join us; I saw God's Messenger (peace be 
upon him) eating it". The man said: *I saw these eating 


something and thought it was dirty. I swore I would never eat 
it”. He said: “Come along and I shall tell you about this”. 

I went with a group of the Ash ari people to God's 
Messenger, requesting him to give us mounts. He said: *By 
God, I shall not give you mounts; and I do not have mounts to 
give you". We stayed for as long as God willed. God's 
Messenger was then brought some gained camels, and he called 
us back. He ordered that we be given five camels with white 
humps. When we left, some of us said: We caused God's 
Messenger to forget his oath; we shall be denied God's blessing. 
We went back to him and said: Messenger of God, we came 
and requested you for mounts and you swore you will give us 
no mounts, but then you did. Have you, Messenger of God, 
forgotten? He said: *As for me, by God, if I say an oath, then I 
see that a different option is better, I shall do the better 
alternative and atone for my oath. Go ahead; it is God, Mighty 
and Exalted, who has given you your mounts". 
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[3732-000]. (Dar al-Salam 4047) Ibn Abi ‘Umar narrated: “Abd al- 
Wahhab al-Thagafi narrated; from Ayyüb; from Abu Qilabah and 
al-Qasim al-Tamimi; from Zahdam al-Jarmi. He said: “There was 
a close and fraternal relationship between this clan of Jarm 
and the Ash aris. We were once at Abu Misa al-Ash ari when 
food was served and it included chicken...’ he added a similar 
text. 
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[3733-000]. (Dar al-Salam 4048) “Ali ibn Hujr al-Sa di, Ishaq ibn 
Ibrahim and Ibn Numayr narrated to me: from Ismail ibn 
‘Ulayyah; from Ayyüb; from al-Qasim al-Tamimi; from Zahdam 


al-Jarmi [H]. Also, Ibn Abi “Umar narrated; Sufyan narrated; from 
Ayyub; from Abu Qilabah; from Zahdam al-Jarmi [H]. And, Abu 
Bakr ibn Ishaq narrated; “Affan ibn Muslim narrated; Wuhayb 
narrated; Ayyüb narrated; from Abu Qilabah and al-Qasim; from 
Zahdam al-Jarmi. He said: ‘We were at Abu Maüsa's...^ all of 
them narrated the hadith with the same meaning as Hammad 
ibn Zayd's narration. 
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[3734-000]. (Dar al-Salam 4049) Shayban ibn Farrukh narrated: al- 
Saiq (meaning Ibn Hazn) narrated; Matar al-Warraq narrated; 
Zahdam al-Jarmi narrated. He said: ‘I entered at Abu Miusa’s as 
he was eating chicken...’ he narrated the hadith in similar 
terms to their narration, but added in it that he [meaning the 
Prophet] said: ‘By God, I did not forget it’. 
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[3735-10]. (Dar al-Salam 4050) Ishaq ibn Ibrahim narrated: Jarir 
reported; from Sulayman al-Taymi; from Durayb ibn Nugayr al- 
Qaysi; from Zahdam; from Abu Misa al-Ash ari. He said: * 
went to God's Messenger (peace be upon him) requesting 
mounts. He said: *I have no mounts to give you. By God, I shall 
not give you mounts". He then sent us three camels with white 
humps. We thought that we went to God's Messenger 
requesting mounts, but he swore that he would not give us any. 
We went to him again and spoke to him. He said: *If I say an 
oath, then I see that a different option is better, I will certainly 
do the better alternative". 
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[3736—000]. (Dar al-Salam 4051) Muhammad ibn ‘Abd al-A là al- 
Taymi narrated: al-Mu tamir narrated; from his father; Abu al-Salil 
narrated; from Zahdam; narrating to him from Abu Misa. He said: 
*We were on foot, and we went to God's Prophet requesting 
mounts...’ adding a similar text to Jarir’s narration. 
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[3737-11]. (Dar al-Salam 4052) Zuhayr ibn Harb narrated to me: 
Marwan ibn Mu awiyah al-Fazari narrated; Yazid ibn Kaysan 
reported; from Abu Hazim; from Abu Hurayrah. He said: ‘A man 
stayed late at night with the Prophet (peace be upon him), then 
went back home. He found his children asleep. His wife 
brought him his supper, but he swore that he would not eat 
[feeling sorry] for his children. Then he reflected and ate. He 
went to the Prophet and told him what happened. God's 
Messenger (peace be upon him) said: *Whoever says an oath 
and then finds an alternative to be better should do what is 
better and atone for his oath”.’ 
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[3738-12]. (Dar al-Salam 4053) Abu al-Tahir narrated to me:'" 
‘Abdullah ibn Wahb narrated; Malik reported to me; from Suhayl 


ibn Abi Salih; from his father; from Abu Hurayrah; that ‘God’s 
Messenger (peace be upon him) said: “Whoever says an oath 
and then finds an alternative to be better should atone for his 
oath and do [what is better]”.’ 
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[3739-13]. (Dar al-Salam 4054) Zuhayr ibn Harb narrated: Ibn Abi 
Uways narrated; “Abd al- Aziz ibn al-Muttalib narrated to me; 
from Suhayl ibn Abi Salih; from his father; from Abu Hurayrah. 
He said: ‘God’s Messenger (peace be upon him) said: “Whoever 
says an oath and then finds an alternative to be better should 
do what is better and atone for his oath". 
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[3740—14]. (Dar al-Salam 4055) al-Qasim ibn Zakariyya’ narrated 
to me: Khalid ibn Makhlad narrated; Sulayman (meaning Ibn Bilal) 
narrated to me; Suhayl narrated; with the same chain of 
transmission: the same meaning as Malik’s narration: ‘should 
atone for his oath and do what is better’. 
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[3741-15]. (Dar al-Salam 4056) Qutaybah ibn Sa ‘id narrated:" Jarir 
narrated; from “Abd al- Aziz (meaning Ibn Rufay ); from Tamim 
ibn Tarafah. He said: ‘A beggar came to ‘Adiy ibn Hatim 
requesting help: the price of a servant, or for a portion of the 
price of a servant. Adiy said: *I have nothing to give you 
except my body armour and my head protector. I shall write to 
my family to give these to you". The man did not agree, and 
‘Adiy was angry. He said: “By God, I shall not give you 
anything". Then the man accepted. 'Adiy said: *By God, I 
would not have broken my oath except for the fact that I heard 
God's Messenger (peace be upon him) say: ‘Whoever says an 
oath and then realizes that an alternative is more righteous in 
God's sight should do what is more righteous." 
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[3742-16]. (Dar al-Salam 4057) ‘Ubaydullah ibn Mu ‘adh narrated: 
my father narrated; Shu' bah narrated; from “Abd al- Aziz ibn 
Rufay ; from Tamim ibn Tarafah; from ‘Adiy ibn Hatim. He said: 
‘God’s Messenger (peace be upon him) said: “Whoever says an 
oath and then sees that an alternative is better should do what 
is better and abandon his oath”.’ 
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[3743-17]. (Dar al-Salam 4058-4059) Muhammad ibn “Abdullah 
ibn Numayr and Muhammad ibn Tarif al-Bajali (Ibn Tarif's text) 
narrated to me: both said: Muhammad ibn Fudayl narrated; from 
al-A ‘mash; from “Abd al- Aziz ibn Rufay’; from Tamim al-Tàa'1; 
from ‘Adiy. He said: ‘Whoever of you says an oath and then 
finds an alternative to be better should atone for his oath and 
do that which is better". 
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Muhammad ibn Tarif narrated: Muhammad ibn Fudayl narrated; 


from al-Shaybàni; from ‘Abd al- Aziz ibn Rufay ; from Tamim al- 
Ta'1; from ‘Adiy ibn Hatim; that he heard the Prophet say this. 
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[3744-18]. (Dar al-Salam 4060) Muhammad ibn al-Muthanna and 
Ibn Bashshar narrated: both said: Muhammad ibn Ja far narrated; 
Shu bah narrated; from Simak ibn Harb; from Tamim ibn Tarafah. 
He said: ‘I heard 'Adiy ibn Hatim when a man came and asked 
him for one hundred dirhams. He said: “You ask me for one 
hundred dirhams [knowing that] I am Ibn Hatim? By God, I 
shall not give you”. He then said: *[I would have kept my oath] 
had I not heard God's Messenger (peace be upon him) say: 
*Whoever says an oath and then finds an alternative to be 
better should do what is better? ."* 
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[3745-000]. (Dar al-Salam 4061) Muhammad ibn Hatim narrated: 
Bahz narrated; Shu bah narrated; Simak ibn Harb narrated. He 


said: I heard Tamim ibn Tarafah say: ‘I heard 'Adiy ibn Hatim as 
a man made a request of him...’ he added the same text, but 
added: ‘You shall have four hundred from my share’. 
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[3746-19]. (Dar al-Salam 4062) Shayban ibn Farrukh narrated:¥! 
Jarir ibn Hazim narrated; al-Hasan narrated; Abd al-Rahman ibn 
Samurah narrated. He said: ‘God’s Messenger said to me: “ Abd 
al-Rahman ibn Samurah! Do not seek a position of authority; 
for if you are given it at your request, you will bear the 
responsibility for it; and if you are given it without seeking it, 
you will be helped. And if you say an oath then find that an 
alternative is better, atone for the oath and do what is better”.’ 
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[3747-000]. (Dar al-Salam 4063) ‘Ali ibn Hujr al-Sa di narrated to 
me: Hushaym narrated; from Yunus, Mansür and Humayd [H]. 
Also, Abu Kamil al-Jahdari narrated; Hammad ibn Zayd narrated; 
from Simak ibn 'Atiyyah, Yunus ibn ‘Ubayd, Hisham ibn Hassan 
along with others [H]. And, ‘Ubaydullah ibn Mu ‘adh narrated; al- 
Mu ‘tamir narrated; from his father [H]. Further, ‘Uqbah ibn 
Mukram al-‘Ammi narrated; Sa‘id ibn ‘Amir narrated; from Sa 1d; 
from Qatadah; all of them from al-Hasan; from ‘Abd al-Rahman 
ibn Samurah; from the Prophet (peace be upon him): the same 
text, but the narration by al-Mu tamir from his father includes 
no mention of the position of authority. 
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Text Explanation 


In hadith No. 3729, the Prophet says: ‘As for me, by God, if I say an oath, 
then I see that a different option is better, I shall, God willing, atone for my 
oath and do the better alternative’. And in hadith No. 3737, he says: 


“Whoever says an oath and then finds an alternative to be better should do 
what is better and atone for his oath’. Also, in hadith No. 3743: ‘Whoever of 
you says an oath and then finds an alternative to be better should atone for his 
oath and do that which is better’. 

In all the hadiths included in this chapter it is clear that when an oath has 
been said to confirm doing something or abandoning it and then it appears 
that breaking this oath is better than continuing with it, then it is 
recommended to break it, but an indemnity is required. This is agreed upon. 
Scholars further agree that the indemnity is not required before breaking the 
oath; rather, it is permissible to delay it until the break has taken place, but it 
may not be done before one has stated the oath. Scholars differ on the 
permissibility of an indemnity after the oath but before it has been broken. 
Malik, al-Awzai, al-Thawri, al-Shafii, fourteen of the  Prophet's 
Companions and many of the tabi in say that it is valid. This is the view of 
the majority of scholars, even though they say that it is better done after the 
oath has been broken. Al-Shafi' I makes an exception in the case when the 
indemnity is in the form of fasting three days. He says that indemnity by 
fasting may not be done before the oath has been broken, because it is a 
physical act of worship and it is not valid before it is due, in the same way as 
prayer and fasting during Ramadan. Financial indemnity, however, may be 
given in advance, in the same way as zakat may be paid before it becomes 
due. Some of our scholars make an exception in the case of breaking an oath 
with a sinful action, saying that the indemnity cannot be made in advance, 
because it represents encouragement to disobey God. The majority, however, 
say it is acceptable like other cases. On the other hand, Abu Hanifah and his 
followers as well as Ashhab of the Maliki School say that indemnity may not 
precede the breaking of an oath in any case. The evidence in support of the 
view of the majority of scholars is the apparent meaning of these hadiths, and 
the analogy of paying zakat in advance. 

In hadith 3729, the narrator, Abu Musa, mentions that the Prophet 
ordered that they should be given three camels with white humps, and in 


Hadith, 3731, they are five camels with white humps, and in No. 3735 a 
different word is used to describe the humps, indicating that they had white 
and black humps. The general meaning is that they had white humps. As for 
the number of camels, mention of three does not negate that they were five, 
because an addition or increase is acceptable. 

The Prophet tells Abu Misa and his Ash ari friends in Hadith 3729: ‘It is 
not I who has given your mounts; it is God’. Al-Bukhari enters this hadith 
under a heading consisting of the Qur’anic verse: ‘It is God who has created 
you and all that you do’. (37: 95) He means that all what people do is part of 
God's creation. This is the view of Sunni Muslims apart from the Mu tazilah. 
Al-Mawardi said that the Prophet’s statement means ‘God has given me the 
mounts I am giving you; otherwise, I would not have any mounts to give 
you’. Qadi ‘lyad said: It is probable that God revealed to him to give them 
mounts, or that they were included in the general division of the resources, 
but God knows best. 

In Hadith 3731, the Ash aris blame themselves, as thinking that they 
made the Prophet forget his oath. They thought that they should remind him 
of his oath, rather than take the camels as it appeared he had forgotten it. 

In Hadith 3746, the Prophet's Companion narrating it says that God's 
Messenger (peace be upon him) said to him: * Abd al-Rahman ibn Samurah! 
Do not seek a position of authority; for if you are given it by asking for it, 
you will bear the responsibility for it; and if you are given it without seeking 
it, you will be helped'. This hadith makes several interesting points. The first 
is the discouragement of seeking or requesting a position of authority, 
whether it is a post of governor, judge, market controller or any other. The 
hadith also says that the one who requests such a position will not have God's 
help in discharging its responsibilities. As such, he will not be competent to 
undertake it. Therefore, he should not be given it. Hence the Prophet (peace 
be upon him) says in a different hadith: *We do not give posts to those who 
ask for them or are eager to have them'. 


Transmission 


The chain of transmission of hadith No. 3734 includes: 'Al-Sa'iq, meaning 
Ibn Hazn narrated; Matar al-Warraq narrated’. Al-Daraqutni said: both al- 
Sa'iq and Matar are not very solid. Matar did not hear the hadith from 
Zahdam; rather, he narrates it from al-Qasim from Zahdam. Thus, al- 
Daraqutni questions that Muslim relates this hadith. However, this 
questioning is not right, because Muslim does not relate the hadith as a main 
one, but rather as an endorsement of hadiths with complete and authentic 
chains. What is related by way of endorsement allows some weakness, 
because we rely mainly on the hadiths before the endorsement. Muslim 
discusses this point at the beginning of his Introduction, and we have 
explained it fully. He points out that he relates some hadiths that are poor in 
authenticity as endorsement of others that are authentic. 

Many Hadith scholars disagree with al-Daraqutni concerning the grading 
of these two narrators. Yahya ibn Ma'in and Abu Zur ah said about al-Sa'iq 
that he is reliable. Abu Hatim said that he is acceptable. All three say of 
Matar al-Warraq that he is acceptable. They only grade his narration from 
‘Ata’ in particular as ‘weak’. 

The chain of transmission of hadith No. 3735 includes Durayb ibn 
Nuqayr. This is how this narrator is known to most authors and how it is 
entered in books speaking of names. Some mention him as Ibn Nufayr and 
some as Ibn Nufayl. In the other chain of transmission of this hadith we have 
‘Abu al-Salil’. He is the same man, Durayb ibn Nuqayr, mentioned in the 
first chain. 

At the end of hadith No. 3746, we have: ‘Abu Ahmad al-Julüdi said: Abu 
al- Abbas al-Masarjasi narrated; Shayban ibn Farrükh narrated: the same 
hadith’. This means that al-Julüdi narrates this hadith with a chain of 
transmission shorter by one narrator. 


Vi. 


Related by al-Bukhari, 6623 and 6718; Abu Dawid in a shorter version, 3276; al-Nasa'1, 3789; Ibn 
Majah, 2107. 
Related by al-Bukhari, 4415 and 6678. 


iii. Related by al-Bukhari in longer versions, 3313, 4385, 5518, 6680, 6721 and 7555, and in a shorter 


version, 5517, and 6649; al-Tirmidhi, 1826 and in a shorter version 1827; al-Nasa'1, 4357, 4358 
and 3788. 

Related by al-Tirmidhi, 1530. 

Related by al-Nasa'1, 3795 and 3796; Ibn Majah, 2108. 

Related by al-Bukhari, 6662, 6722, 7146 and 7417; Abu Dawüd, 3277, 3278, 2929; al-Tirmidhi, 
1529; al-Nasa’l, 3791, 3792, 3793, 3798, 3799 and 3800; and also in a shorter version 5399. 


CHAPTER 4 


AN OATH APPLIES AS THE ONE 
DEMANDING IT INTENDS 


[3748-20]. (Dar al-Salam 4064) Yahya ibn Yahya and ‘Amr al- 
Nagid narrated:' Yahya said: Hushaym ibn Bashir reported from 
‘Abdullah ibn Abi Salih; and “Amr said: Hushaym ibn Bashir 
narrated; “Abdullah ibn Abi Salih reported; from his father; from 
Abu Hurayrah. He said: ‘God’s Messenger (peace be upon him) 
said: “Your oath applies as the other party believes you’. Amr 
said: ‘as to what the other party believes you say”.’ 
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[3749-21]. (Dar al-Salam 4065) Abu Bakr ibn Abi Shaybah 
narrated: Yazid ibn Harün narrated; from Hushaym; from ‘Abbad 
ibn Abi Salih; from his father; from Abu Hurayrah. He said: 
‘God’s Messenger (peace be upon him) said: “An oath is taken 
as the one demanding it intends”.’ 
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Text Explanation 


This hadith is understood to refer to an oath stated at the demand of a judge. 
If one person makes a claim against another, and a judge requires him to 
make his statement under oath, and he does, his oath applies as the judge 
intends, even if he makes an ambiguous statement, intending something 
different from the judge’s intention. The ambiguity stands him in no good 
stead and is of no benefit to him. This is unanimously agreed upon, and is 
evidenced by this hadith and the unanimity of scholars. On the other hand, if 
he says an oath, without being required by the judge, and makes it 
ambiguous, the ambiguity benefits him and he does not break his oath, 
whether he takes the initiative and swears without being requested, or is 
requested by someone other than the judge or someone appointed by the 
judge. No consideration is given to the intention of anyone other than the 
judge. The sum of all this is that an oath is meant according to the intention 
of the person saying it, except when a judge or his deputy requires him to 
swear regarding a claim made against him. In this case, the oath is according 
to the intention of the one requiring the oath. If a person swears in front of a 
judge, without the judge asking him to do so in regard to a claim, the oath is 
according to the intention of the person saying it. All this applies equally to 
an oath by God, or an oath of divorce or setting a slave free. However, if the 
judge asks him to say an oath of divorcing his wife or setting a slave free, 
ambiguity is of benefit to him, because a judge may not ask for such oaths; he 
can only demand an oath by God, the Exalted. It should be understood that 
ambiguity in an oath may not break an oath, but it is not permissible to resort 
to, if it leads to the negation of someone's due right. This is unanimously 


agreed upon. Such is the detailed view of the Shafi 1 School. 
Qadi 'lyad states the views of Malik and Maliki scholars, which contain 
some differences and details. He says: 


Scholars agree that a person stating an oath, without being asked and 
with no particular right being dependant on his oath swears according 
to his own intention and what he says is accepted. However, if he 
swears for someone else, regarding a right or a document, whether 
voluntarily or by a judge's order, scholars agree that he is bound to the 
apparent meaning of his oath, whether he swears it voluntarily or by 
request. As for an oath regarding what is between him and God, it is 
said by some that the oath is according to the intention of the one for 
whom the oath is stated, while others said that it is according to the 
intention of the swearer. It is also said by some that if he is asked to 
swear, then the oath is according to the intention of the one for whom 
the oath is stated while if he voluntarily swears then it is according to 
his own intention. This last view is upheld by ‘Abd al-Malik and 
Suhnün. It is the apparent meaning of what Malik and Ibn al-Qasim 
say. The opposite is also stated, according to what Yahya reports from 
Ibn al-Qasim. It is further said that his intention benefits him in what is 
not judged against him. A voluntary oath and a required one are treated 
differently in respect of what is judged against him. This is also 
reported from Ibn al-Qasim. Malik is quoted as saying that what is 
intended for scheming and to deceive is sinful and the oath is broken, 
but if it is intended as justification, it is acceptable. Ibn Habib quotes 
Malik as saying: what is intended for scheming and to deceive is 
according to the swearer's intention, and what is concerning a claim is 
according to the intention of the one requiring the oath. Qadi ‘Iyad 
adds that there is no disagreement among scholars that an oath that 
negates someone's right incurs a sin by the swearer, even if he resorts 
to ambiguity in his oath, but God knows best. 


i Related by Abu Dawid, 3255; al-Tirmidhi, 1354; Ibn Majah, 2120 and 2121. 


CHAPTER 5 


EXPRESSING AN EXCEPTION 


[3750-22]. (Dar al-Salam 4066) Abu al-Rabi al- Atakr and Abu 
Kamil al-Jahdari Fudayl ibn Husayn narrated to me (Abu al-Rabi’’s 
text): both said: Hammad (who is Ibn Zayd) narrated; Ayyub 
narrated; from Muhammad; from Abu Hurayrah. He said: 
‘Solomon had sixty women and he said: “I shall go around 
them all tonight, and each one of them shall get pregnant, then 
each will give birth to a fine lad who will fight for God's 
cause". Only one of them became pregnant and she gave birth 
to half a person. God's Messenger (peace be upon him) said: 
*Had he made the exception, each one of them would have 
given birth to a fine lad who would fight for God's cause”.’ 
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[3751-23]. (Dar al-Salam 4067—4068) Muhammad ibn 'Abbad and 


Ibn Abi ‘Umar narrated:' (Ibn Abi ‘Umar’s text): both said: Sufyan 
narrated; from Hisham ibn Hujayr; from Tawüs; from Abu 
Hurayrah; from the Prophet (peace be upon him). He said: ‘God’s 
Prophet, Solomon ibn Dawid, said: “I shall go tonight to 
seventy women and each one shall give birth to a lad who will 
fight for God’s cause.” His friend, or the angel, said to him: 
“Say: ‘God willing’”, but he did not say it, and he forgot. None 
of his women gave birth except one who delivered half a boy. 
God’s Messenger said: “Had he said, ‘God willing,’ he would 
not have broken his oath and he would have had what he 
wanted”.’ 
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Ibn Abi ‘Umar narrated; Sufyan narrated; from Abu al-Zinad; from 
al-A' raj; from Abu Hurayrah; from the Prophet: the same or 
similar text. 
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[3752-24]. (Dar al-Salam 4069) ‘Abd ibn Humayd narrated:" “Abd 
al-Razzaq ibn Hammam reported; Ma'mar reported; from Ibn 
Tawus; from his father; from Abu Hurayrah. He said: ‘Solomon 
ibn Dawud said: “I shall go tonight to seventy women and each 
of them will give birth to a lad who will fight for God’s cause”. 
He was told to say, ‘God willing’, but he did not say it. He went 
to them, but none of them gave birth except one who delivered 
half a human. God’s Messenger (peace be upon him) said: 
“Had he said, ‘God willing’, he would not have broken his oath 
and he would have had what he wanted”.’ 
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[3753-25]. (Dar al-Salam 4070) Zuhayr ibn Harb narrated to me: 
Shababah narrated; Warqa' narrated to me; from Abu al-Zinad; 
from al-A raj; from Abu Hurayrah; from the Prophet (peace be 
upon him). He said: ‘Solomon ibn Dawid said: “I shall go 
tonight to ninety women and each of them will give birth to a 
lad who will fight for God's cause". His friend said to him: 
“Say, ‘God willing’”, but he did not say God willing. He went to 


them all, but none of them got pregnant, except one who 
delivered half a man. “By Him who holds Muhammad's soul in 
His hand, had he said, ‘God willing’, they would have all fought 
on their horses for God’s cause”.’ 
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[3754—000].!! Suwayd ibn Sa 1d narrated to me: Hafs ibn Maysarah 
narrated; from Müsa ibn ‘Uqbah; from Abu al-Zinad; with the 
same chain of transmission: the same text, except that he said: 
‘All shall be pregnant with a lad who will fight for God's 
cause'. 


— 
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Text Explanation 


This chapter includes the different versions of the hadith concerning Prophet 
Solomon ibn Dawud (peace be upon them). The hadith includes some 


interesting points, such as the recommendation that when one says, ‘I shall do 
such-and-such’, one should add, ‘God willing’. This is based on the Qur’anic 
instruction: ‘Never say about anything, “I shall do this tomorrow”, without 
adding, “if God so wills”.’ (18: 23—24) It is also based on this hadith. Another 
point to bear in mind is if the person swears and says with his oath, ‘God 
willing’, he will not break his oath if he does not do it. Moreover, this 
exception, i.e., God willing, means that the oath is not applicable, because the 
Prophet says in this hadith: ‘Had he said, ‘God willing’, he would not have 
broken his oath and he would have had what he wanted’. For this exception 
to be valid, two conditions need to be met: the first is that he should say it 
along with his oath, and the second is that before completing the oath, he 
should have intended to say, ‘God willing’. Qadi ‘Iyad said: 


Muslim scholars agree that saying, ‘God willing’, stops the oath being 
binding, provided that it is stated along with the oath. Had it been valid 
if stated separately, as some early scholars were reported to say, no one 
would have ever broken an oath or needed to atone for doing so. They 
differ as to what is meant by ‘along with the oath’. Malik, al-Awza 1, 
al-Shafi'1 and the majority of scholars said that, ‘God willing’, should 
be said without a pause between it and the oath, apart from a pause to 
take a breath. Tāwūs, al-Hasan and a number of tabi in scholars said 
that the exception is valid if stated before one leaves the place. Qatadah 
said: ‘provided one does not leave the place or speaks’. ‘Ata’ said: 
‘during what it takes to milk a she-camel’, while Sa ‘id ibn Jubayr gives 
the period as four months and Ibn “Abbas is reported to have said that 
the exception can be at any time, when the swearer remembers it. 


Some explain these reports from these scholars as meaning that ‘saying God 
willing is desirable for a blessing’, as God says: ‘Should you forget, then call 
your Lord to mind’. (18: 24) They do not mean a release from the oath and 
prevention of breaking it. 

If one says the exception, ‘God willing’, in anything other than an oath by 


God, such as saying: ‘You are divorced, God willing’, or “You are free, God 
willing’, or ‘You are forbidden to me, God willing’, or ‘I owe so-and-so a 
thousand pounds, God willing’, or ‘If God grants my relative recovery, I owe 
to God one month fasting, God willing’, such exception is valid in all such 
matters, according to al-Shafi' t, Kufi scholars, Abu Thawr and others, in the 
same way as it is valid in respect of an oath by God. Thus, the person 
concerned does not break his oath, and no divorce, freeing a slave, forbidding 
of one’s wife, pledge, acknowledgement or anything else attached to his 
statement is valid or applicable. Malik and al-Awza 1 said that the exception 
is not valid in any of these matters; it is valid only in respect of an oath by 
God. 

In hadith No. 3751, the Prophet says of Solomon: ‘Had he said, “God 
willing", he would not have broken his oath'. This indicates that the 
exception must be verbal, not merely by intention. This is agreed by al- 
Shafi 1, Abu Hanifah, Malik, Ahmad and all scholars, apart from what some 
Maliki scholars say that according to analogy, Malik's words mean that the 
exception done only by intention, without verbal expression, is valid. 

Hadith No. 3753 mentions that Solomon's friend told him to say, ‘God 
willing’. This may be cited as evidence in support of the view that the 
exception is valid if separated from the oath. The answer, according to the 
majority view, is that it is possible that his friend said this to Solomon during 
the oath. Alternatively, Solomon might have not said an oath, for the hadith 
does not specifically mention an oath. But God knows best. 

In these hadiths Solomon is mentioned first to have sixty women. 
Another hadith mentions his going to seventy women, and a third puts the 
number at ninety. These are the versions in Muslim's Sahih, but in other 
anthologies one report puts the number at ninety-nine, and another makes it a 
full hundred. These figures are not contradictory, because the mention of the 
lesser number does not negate the larger one. We mentioned this several 
times. It is part of the concept of numbers, but it is not upheld by most 
scholars of methodology. 


The declared intention by Solomon to go to such a large number of 
women in one night refers to a special privilege given to prophets, which 
makes clear that they were given extra strength, but God knows best. 
Solomon said that each woman would then give birth to a fine lad who 
would, in time, fight for God’s cause. This is said as a wish for what is good 
and to serve God’s cause. He did not wish it for any worldly end. 

The Prophet says in hadith No. 3750: ‘Only one of them became pregnant 
and she gave birth to half a person’, and in the next hadith, ‘she delivered half 
a boy’. It is said that this is what the Qur’an refers to as it says: ‘We had tried 
Solomon, and placed a body on his throne’. (38: 34) The Prophet says in 
hadith No. 3751: ‘Had he made the exception, each one of them would have 
given birth to a fine lad who would fight for God’s cause’. This is understood 
to refer to information given to the Prophet regarding Solomon’s case. It does 
not mean that everyone who uses the exception in his oath will be granted his 
wish. In hadith No. 3753, Solomon’s friend tells him to say, ‘God willing’, 
but he did not and forgot to say it. It is said that ‘his friend’ refers to an angel; 
which is probably the apparent meaning. On the other hand, it refers to some 
human friend. 

Also in hadith No. 3753, the Prophet says: ‘Had he said, ‘God willing’, 
they would have all fought on their horses for God’s cause’. This shows the 
permissibility of using the formula, ‘had such-and-such been done...’, or 
‘were it not for this...’. Qadi ‘Iyad said: 


There are several examples of this usage in the Qur’an and in what the 
Prophet’s companions and early scholars said. Al-Bukhari devotes a 
chapter with the heading: “The permissible usage of “had this...”. He 
includes in this chapter Lot’s statement: ‘Would that I had the strength 
to defeat you'. (11: 80) He also includes the Prophet's statements: 
"Were I to stone anyone without clear evidence I would have stoned 
this one’, ‘I would have continued, had the month not finished’, ‘Were 
it not for the fact that your people were only recently unbelievers, I 
would have completed its building on Abraham's foundations', and 


‘Had it not been for my migration, I would have chosen to belong to 
the Ansar’, etc. 

What is understood from al-Bukhari’s heading and what he quotes 
in this chapter from the Qur’an and hadiths is that it is permissible to 
use such expressions in regard to the future. In other words, to refrain 
from doing something in order to prevent a consequence. This comes 
mainly under, ‘were it not for so-and-so...’. Al-Bukhari does not 
include in his chapter anything apart from what relates to the future, or 
to what is absolutely certain, such as ‘had it not been for my 
migration...'. He does not include anything related to the past or to 
what has already happened, or what implies objection to, or 
dissatisfaction with God’s will. A different hadith in Muslim’s Sahih 
quotes the Prophet: ‘If something happens to you, do not say: had I 
done this, that would have happened. Say instead: God has determined, 
and what God wills is done’. 

Some scholars said that this applies if one says it as absolutely 
certain and inevitable, as though one knows what is beyond human 
perception. It is like someone saying, ‘had this happened, the result 
would have been that’, making no mention of God’s will and having no 
consideration of His prior determination and what He knows of things 
unknown to us. On the other hand, if one says it with submission to 
God’s will, recognizing that His will determines things, it is acceptable. 

Some say that these formulae are different. To me, they are the 
same when they are used in reference to what is beyond human 
knowledge and beyond the speaker’s control. Such usage implies 
determination of what man has no access to and objection to God’s 
will, as the hadith shows. It is like the assertions of the hypocrites: ‘If 
only they had listened to us, they would not have been slain’. (3: 168) 
‘Had they stayed with us, they would not have died, nor would they 
have been killed’. (3: 156) and ‘Had we had any say in the matter, we 
should not have been slaughtered here’. (3: 154) God Almighty refutes 


their false assertions, saying: ‘Ward off death from yourselves, then, if 
what you say be true’. (3: 168) It is such statements and assertions that 
are prohibited. 


As for this hadith we are discussing, the Prophet states what he knows for 
certain, that had Solomon said, ‘God willing’, he would have had the 
offspring to fight for God’s cause. This is not something that can be known 
through surmise or research. The Prophet is certainly speaking of a truth 
imparted to him by God. This is similar to his statement: ‘Had it not been for 
the Children of Israel, meat would not have rotted; and were it not for Eve, no 
woman would have been false to her husband’. There is no contradiction 
between this hadith and the one that discourages the usage of this formula in 
one’s speech. God says in the Qur’an: ‘Say: Had you stayed in your homes, 
those of you who were destined to be killed would have gone to their 
deathbeds’. (3: 154) ‘If they were to return to life they would go back to that 
which they have been forbidden’. (6: 28) ‘Had it not been for a decree from 
God that had already gone forth, you would have been severely punished for 
what you have taken’. (8: 68) ‘Were it not that all people would become one 
community [of unbelievers], We would have...’ (43: 33). ‘Had he not been of 
those who truly glorified God, he would have remained in the whale's belly 
till Resurrection Day'. (37: 143-144) In all these instances, God is telling 
about what has already happened, or giving confirmed information about 
what is going to happen. When a person uses such a formula to explain why 
he has refrained from doing something which is within his ability, his usage 
is acceptable because he is giving information about the cause of not doing 
something, or the absence of something leading to certain consequences. The 
formula is used to explain the reason for what happened or what prevented a 
happening. There is nothing wrong with such usage, unless the user is lying, 
as when the hypocrites said to the Prophet's Companions: ‘Had we known 
there would be a fight, we would certainly have followed you'. (3: 167) But 
God knows best. 


Gs 


i. Related by al-Bukhari, 6720. 
ii. Related by al-Bukhari, 5242; al-Nasa'1, 3865. 
iii. In Dar al-Salam's edition, this hadith is attached to the previous one. 


CHAPTER 6 


NO PERSISTENCE WITH HARMFUL OATH 


[3755-26]. (Dar al-Salam 4071) Muhammad ibn Rafi’ narrated:! 
‘Abd al-Razzaq narrated; Ma mar narrated; from Hammam ibn 
Munabbih. He said: this is what Abu Hurayrah narrated to us from 
God’s Messenger (peace be upon him), adding a number of hadiths 
including: ‘And God’s Messenger (peace be upon him) said: 
“By God, it is more sinful for any of you to persist with 
honouring his oath against his family than to give its expiation 
[for breaking it] which God has stipulated”.’ 
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Text Explanation 


This hadith means that if a person has stated an oath with regard to his wife 
or his family and they are afflicted by his insistence on honouring his oath, 
while breaking it does not involve any prohibited thing, then it is better for 
him to break his oath. He should do whatever is needed; break his oath and 


give the expiation for it. If such a person says that he shall not break his oath, 
and that he fears that it is forbidden to break an oath, he is wrong. Indeed, his 
insistence on the oath and refusal to break it despite what it means of 
continued harm to his family is more sinful. 

We must make clear that doing what breaks the oath should not be 
forbidden. If it is forbidden, then the scenario is different. How come, then, 
that the Prophet says it is ‘more sinful’ to persist with the oath than to break 
it? This expression suggests that both actions involve a degree of sin, with 
one being greater than the other. The answer is that this is a form of 
expression to reflect what the person who swore the oath says and thinks. He 
persists with his oath thinking that to break it is sinful. The Prophet assures 
him that persistence with the harm caused to his family by his oath is more 
sinful than what he imagines of breaking the oath, had its break involved any 
sin, but God knows best. 


i. Related by al-Bukhari, 6625. 


CHAPTER 7 


A PLEDGE MADE PRIOR TO ACCEPTING 
ISLAM 


[3756-27]. (Dar al-Salam 4072) Muhammad ibn Abu Bakr al- 
Mugaddami, Muhammad ibn al-Muthanna and Zuhayr ibn Harb 
narrated (Zuhayr’s text): they said: Yahya (who is Ibn Saʻīd al- 
Qattan) narrated; from ‘Ubaydullah. He said: Nafi reported to me; 
from Ibn ‘Umar; that * Umar said: “Messenger of God, prior to 
accepting Islam, I had pledged to spend a night of i tikaf in the 
Sacred Mosque”. The Prophet said: “Honour your pledge”.’ 
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[3757-000]. (Dar al-Salam 4073) Abu Sa'1id al-Ashajj narrated:" 
Abu Usamah narrated [H]. Also, Muhammad ibn al-Muthanna 
narrated; “Abd al-Wahhab (meaning al-Thaqafi) narrated [H]. And, 
Abu Bakr ibn Abi Shaybah, Muhammad ibn al- Ala’ and Ishaq ibn 
Ibrahim narrated; all from Hafs ibn Ghiyath [H]. Further, 
Muhammad ibn ‘Amr ibn Jabalah ibn Abi Rawwad narrated; 


Muhammad ibn Ja far narrated; Shu bah narrated; all of them from 
‘Ubaydullah; from Nafi'; from Ibn “Umar. Hafs was the only one 
of them to say: ‘from ‘Umar’: the same text. In Abu Usamah's 
and al-Thaqafr's narrations: ‘a night in i'tikaf, while in 
Shu bah's narration: *He stipulated for him a day to spend in 
i tikaf’. Hafs's narration does not mention either day or night. 
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[3758-28]. (Dar al-Salam 4074) Abu al-Tahir narrated to me:!! 
"Abdullah ibn Wahb reported; Jarir ibn Hazim narrated; that Ayyüb 
narrated to him; that Nafi narrated to him; that “Abdullah ibn 
‘Umar narrated to him; that “Umar ibn al-Khattab asked God's 
Messenger (peace be upon him) when he was at al-Ji ranah, 
after returning from Taif, saying: “Messenger of God, prior to 
accepting Islam, I had pledged to spend a day of i tikaf in the 
Sacred Mosque. What do you say [I should do]?” The Prophet 
said: “Go and spend a day of i tikaf". 

God's Messenger had given Umar a slave woman from his 
own [share of] one-fifth. When God's Messenger released all 


enslaved prisoners, ‘Umar ibn al-Khattab heard them saying: 
“God’s Messenger has set us free”. He asked: “What is this?” 
People said: “God’s Messenger has set the enslaved prisoners 
free”. ‘Umar said [to his son]: “Abdullah, go to that maid and 
set her free". 
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[3759-000]. (Dar al-Salam 4075) “Abd ibn Humayd narrated: “Abd 
al-Razzaq reported; Ma mar reported; from Ayyüb; from Nafi ; 
from Ibn “Umar. He said: ‘When the Prophet (peace be upon 
him) returned from Hunayn, ‘Umar asked God's Messenger 
(peace be upon him) about a pledge he had made prior to his 
acceptance of Islam, spending a day in i tikaf...’ he added the 


same meaning as the narration by Jarir ibn Hazim. 
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[3760-000]. (Dar al-Salam 4076) Ahmad ibn ‘“Abdah al-Dabbi 
narrated: Hammad ibn Zayd narrated; Ayyüb narrated; from Nafi’. 
He said: ‘God’s Messenger’s ‘umrah from al-Ji ranah was 
mentioned at Ibn 'Umar's place.’ He said: ‘He did not perform 
the ‘umrah from there’. He added: ‘Prior to accepting Islam, 
‘Umar had pledged to spend a night in i tikaf...' adding a text 
similar to the narration by Jarir ibn Hazim and Ma mar from 
Ayyub. 
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Mn from Ayyüb [H]. Also, Yahya ibn Khalaf arated ‘Abd 
al-A‘la narrated; from Muhammad ibn Ishaq; both from Nafi ; 


from Ibn ‘Umar: the same text about a pledge. In both their 
narration: ‘a day of i tikāf’. 
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Text Explanation 


In this chapter we have the hadith mentioning that before embracing Islam, 
‘Umar ibn al-Khattab had made a pledge to spend a night or a day of i tikaf, 
i.e., staying in the mosque for voluntary worship. The Prophet told him to 
honour his pledge. Scholars differ as to the validity of a pledge by an 
unbeliever. Malik, Abu Hanifah, all Kufi scholars and the majority of our 
Shafi I scholars say that it is not valid. Al-Mughirah al-Makhzümi, Abu 
Thawr, al-Bukhari, Ibn Jarir and some of our scholars say that it is valid and 
their evidence is the apparent meaning of this hadith concerning ‘Umar. The 
first group respond that the hadith is understood to indicate desirability, 
meaning that it is desirable for a Muslim to do the worship he had pledged to 
do before embracing Islam. The hadith provides evidence in support of al- 
Shafi T's and other scholars’ view that i tikaf is valid without fasting, and that 
it is valid at night and during the day, whether it is for one night or more or 
part of one night. All this is based on this hadith mentioning “Umar’s 
situation. 

The version that mentions i tikaf for one day does not contradict the other 
mentioning one night, because it is probable that ‘Umar asked about each 
scenario and the Prophet ordered him to honour his pledge. This concludes 
that i tikaf is valid if it is done at night alone. This is confirmed by Nafi’’s 
narration from Ibn ‘Umar that ‘Umar pledged to spend one night of i tikaf in 
the Sacred Mosque, and he asked the Prophet about it. The Prophet told him 
to honour his pledge. ‘Umar spent a night of i tikaf’. This version is related 


by al-Daraqutni who says that its chain of transmission is confirmed. This is 
the view of al-Shafi and shared by al-Hasan al-Basri, Abu Thawr; Dawid 
and Ibn al-Mundhir. It is stated in the more authentic of two reports from 
Ahmad. Ibn al-Mundhir says that it is also reported from ‘Ali and Ibn 
Mas üd. On the other hand, Ibn ‘Umar, Ibn ‘Abbas, ‘A’ishah, ‘Urwah ibn al- 
Zubayr, al-Zuhri, Malik, al-Awza 1, al-Thawri, Abu Hanifah, as well as one 
report from Ahmad and Ishaq say that i tikaf is not valid without fasting. This 
is the view of the majority of scholars. 

Hadith No. 3760 says: ‘God’s Messenger's ‘umrah from al-Ji ranah was 
mentioned at Ibn “‘Umar’s place. He said: “He did not perform the ‘umrah 
from there". This is understood to mean that Ibn ‘Umar did not know that 
the Prophet performed the ‘umrah from al-Ji ranah. It is confirmed that he 
did, and confirmation is given greater weight than negation because it implies 
added information. In the Book of Pilgrimage in his Sahih anthology, Muslim 
mentions the Prophet’s performance of the ‘umrah from al-Ji ranah in the 
year of the Battle of Hunayn. The hadith is narrated by Anas ibn Malik, but 
God knows best. 


i. Related by al-Bukhari, 2032. 

ii. Related by al-Bukhari, 2042 and 2043; Abu Dawid, 3325; al-Tirmidhi, 1539; al-Nasa'1, 3829; Ibn 
Majah, 1772 and 2129. 

iii. Related by al-Bukhari in similar wording, 3144 and in a shorter version, 4320; al-Nasa'i in a 
shorter version, 3830. 


CHAPTER 8 


TREATMENT OF SLAVES 


[3762-29]. (Dar al-Salam 4078) Abu Kamil Fudayl ibn Husayn al- 
Jahdari narrated: Abu ‘Awanah narrated; from Firas; from 
Dhakwan Abu Salih; from Zadhan Abu ‘Umar. He said: ‘I went to 
Ibn ‘Umar when he had just given a slave his freedom. He took 
a twig or something from the ground and said: “I do not earn 
this much of a reward for it, but I heard God’s Messenger 
(peace be upon him) say: ‘For anyone who slaps or beats his 
slave, the expiation is to set that slave free’.”’ 
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[3763-30]. (Dar al-Salam 4079) Muhammad ibn al-Muthanna and 
Ibn Bashshar narrated (Ibn al-Muthanna's text): both said: 
Muhammad ibn Ja far narrated; Shu bah narrated; from Firas. He 
said: ‘I heard Dhakwan narrating from Zadhan that Ibn ‘Umar 
called a slave lad of his, and he saw a mark on his back. He 
asked him: “Did I hurt you?” He said: “No”. He said: “You are 


free”. He then took something from the ground and said: “I do 
not earn this thing’s weight of reward”. I heard God’s 
Messenger (peace be upon him) say: “Whoever beats a lad of 
his, in punishment he has not deserved, or slaps him, then the 
expiation for it is to set him free”.’ 
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[3764-000]. (Dar al-Salam 4080) Abu Bakr ibn Abi Shaybah 
narrated: Waki narrated [H]. Also, Muhammad ibn al-Muthanna 
narrated to me; ‘Abd al-Rahman narrated; both from Sufyan; from 
Firas; with the chain of transmission of Shu bah and Abu Awanah: 
the narration by Ibn Mahdi mentions ‘in punishment he has 
not deserved’, but in Waki's narration, he says: ‘Whoever 
slaps his slave', but does not mention punishment. 
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[3765-31]. (Dar al-Salam 4081) Abu Bakr ibn Abi Shaybah 
narrated:! “Abdullah ibn Numayr narrated [H]. Ibn Numay narrated 
(his text); my father narrated; Sufyan narrated; from Salamah ibn 
Kuhayl; from Mu‘awiyah ibn Suwayd. He said: ‘I slapped a slave 
of ours and I disappeared. I then came back, shortly before 
Zuhr. I offered the prayer behind my father. He called the 
slave and called me. He told him: “Do to him as he has done to 
you, but he pardoned me.” He [i.e., my father] then said: “We, 
Muqarrin's sons, had only one maid during God's Messenger’s 
time, and one of us slapped her. It was reported to the Prophet 
(peace be upon him) and he said: *Set her free". They said that 
they had no other servant. He said: *Let them use her as a 
servant, then when they do not need her they should let her 
free”.’ 
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[3766-32]. (Dar al-Salam 4082) Abu Bakr ibn Abi Shaybah and 


Muhammad ibn ‘Abdullah ibn Numayr narrated (Abu Bakr’s text): 
both said: Ibn Idris narrated; from Husayn; from Hilal ibn Yasaf. 


He said: ‘In his anger, an old man slapped a maid of his. 
Suwayd ibn Muqarrin said to him: “You could hit nothing of 
her other than her fine face! I was the seventh of seven sons of 
Muqarrin, and we had only one maid to serve us. Our youngest 
slapped her; so God's Messenger ordered us to set her free”.’ 
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[3767-000]. (Dar al-Salam 4083) Muhammad ibn al-Muthanna and 
Ibn Bashshar narrated: both said: Ibn Abi 'Adiy narrated; from 
Shu bah; from Husayn; from Hilal ibn Yasaf. He said: ‘We were 
selling cloth at Suwayd ibn Mugarrin’s home, al-Nu màn ibn 
Mugarrin’s brother. A maid came out, and she said a word to 
one of us, and he slapped her. Suwayd was angry..." he added a 
similar text to Ibn Idris? narration. 
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[3768-33]. (Dar al-Salam 4084—4085) ‘Abd al-Warith ibn “Abd al- 
Samad narrated: my father narrated to me; Shu bah narrated. He 


said: ‘Muhammad ibn al-Munkadir said to me: “What is your 
name?” I said: “Shu bah". Muhammad said: “Abu Shu bah al- 
‘Iraqi narrated to me from Suwayd ibn Magarrin that a 
certain person slapped a maid of his. Suwayd said to him: ‘Do 
you not know that the face is forbidden to slap? I was one of 
seven brothers in God’s Messenger’s company. We had only 
one servant. One of us slapped him, and God’s Messenger 
(peace be upon him) ordered us to set him free’.”’ 
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Ishag ibn Ibrahim and Muhammad ibn al-Muthanna narrated; from 
Wahb ibn Jarir; Shu bah reported: "Muhammad ibn al-Munkadir 
said to me: “What is your name?" He added the same text as 
‘Abd al-Samad's narration. 
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[3769-34]. (Dar al-Salam 4086) Abu Kamil al-Jahdari narrated:! 


‘Abd al-Wahid (meaning Ibn Ziyad) narrated; al-A mash narrated; 
from Ibrahim al-Taymi; from his father; he said: Abu Mas d al- 
Badri said: ‘I was whipping a slave of mine when I heard 
someone behind me say: *Learn, Abu Mas üd!" In my anger, I 
did not understand what was said. When he came closer, I 
realized it was God's Messenger (peace be upon him) and he 
was saying: *Learn, Abu Mas üd! Learn, Abu Mas üd!" I 
dropped the whip, and he said: *Learn, Abu Mas üd! God has 
far more power over you than you have over this boy". I said: 
“I shall never again beat a slave". 
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[3770 —000]. (Dar al-Salam 4087) Ishaq ibn Ibrahim narrated: Jarir 
reported [H]. Also, Zuhayr ibn Harb narrated to me; Muhammad 
ibn Humayd (who is al-Ma mari) narrated; from Sufyan [H]. And, 
Muhammad ibn Rafi’ narrated to me; “Abd al-Razzaq narrated; 
Sufyan reported [H]. Further, Abu Bakr ibn Abi Shaybah narrated; 
‘Affan narrated; Abu "Awanah narrated; all of them from al- 
A'mash; with the same chain of transmission as ‘Abd al-Wahid’s: 


a similar text; but in Jarir’s narration: ‘The whip fell from my 
hand, in awe of him'. 
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[3771-35]. (Dar al-Salam 4088) Abu Kurayb Muhammad ibn al- 
‘Ala’ narrated: Abu Mu awiyah narrated; al-A mash narrated; from 
Ibrahim al-Taymi; from his father; from Abu Mas üd al-Ansari. He 
said: ‘I was beating a slave of mine when I heard someone 
behind me saying: *Learn, Abu Mas üd! God has far more 
power over you than you have over him". I turned and saw that 
it was God's Messenger (peace be upon him). I said: 
*Messenger of God, he is free for God's sake". He said: *Had 
you not done [so], the Fire would have scorched you" or “the 
Fire would have touched you". 
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[3772-36]. (Dar al-Salam 4089) Muhammad ibn al-Muthanna and 
Ibn Bashshar narrated (Ibn al-Muthanna's text): both said: Ibn Abi 
‘Adiy narrated; from Shu bah; from Sulayman; from Ibrahim al- 
Taymi; from his father; from Abu Mas üd; that ‘He was beating 
his slave, and the lad was saying: ‘I seek refuge with God. But 
he continued to beat him. The lad said: *I seek refuge with 
God's Messenger", and he stopped. God's Messenger (peace be 
upon him) said: “By God, God has more power over you than 
you over him". He set him free.’ 
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[3773-000]." Bishr ibn Khalid narrated to me: Muhammad 
(meaning Ibn Ja far) reported; from Shu bah; with the same chain 
of transmission: the same text, but did not mention the lad's 
saying: ‘I seek refuge with God. I seek refuge with God's 
Messenger’. 
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Text Explanation 


Hadith No. 3762 quotes the Prophet (peace be upon him): ‘For anyone who 
slaps or beats his slave, the expiation is to set that slave free’. Scholars say 
that this hadith urges good treatment of slaves, kindness and prevention of 
harm. This message is repeated in all the hadiths in this chapter. All Muslims 
are in agreement that such setting free is not obligatory, but rather 
recommended in the hope that it will wipe away the master’s sin. Their 
evidence for saying that it is not obligatory includes hadith No. 3765 narrated 
by Suwayd ibn Muqarrin which says that when one of the brothers slapped 
the maid, the Prophet told them to set her free. They said that she was their 
only servant, and the Prophet said: ‘Let them use her as a servant, then when 
they do not need her they should let her free’. 

Qadi ‘lyad said: Scholars are in agreement that nothing that the master 
does to his servant, such as this light punishment, requires setting the slave 
free. They differ, however, when this is much and severe, such as a hard 
thrashing for no valid justification, or punishing the slave with fire, or cutting 
or damaging a limb or similar disfigurement. Malik, his disciples and al- 
Layth say that the slave is set free against the master’s will, but he continues 
to owe allegiance to his master. The ruler must punish the master for what he 
has done. Other scholars say that the slave is not set free. Malik’s disciples 
differ regarding a scenario when a master shaves the head of his woman slave 
or the beard of his slave. Malik cites in support of his view the hadith 
narrated by ‘Abdullah ibn ‘Amr ibn al- As which says that the Prophet set 
free a slave when his master castrated him. In hadith No. 3763 the Prophet 
says: ‘Whoever beats a lad of his, in punishment he has not deserved, or slaps 
him, then the expiation for it is to set him free’. This explains the previous 
hadith, stating that the punishment is meted out unfairly. In this case, the 
slave has not committed any wrong, and the punishment is not meant as 


discipline. 

Ibn ‘Umar says in hadith No. 3762 that he earns no reward for having set 
his slave free. He did it because he heard the Prophet say that the expiation 
for slapping or beating a slave is to set him free. In his regret for having 
physically punished his slave, Ibn “Umar remembered the Prophet’s hadith 
and acted on it, setting that slave free. 

In hadith No. 3765 the narrator, Mu’awiyah ibn Suwayd ibn Muqarrin 
says: ‘I slapped a slave of ours and I disappeared. I then came back, shortly 
before Zuhr. I offered the prayer behind my father. He called the slave and 
called me. He told him: Do to him as he has done to you, but he pardoned 
[me]’. This is understood to be a gesture of kindness to the slave by Suwayd, 
a Companion of the Prophet, because a slap or a similar hurt does not require 
equal retaliation. It merits a discretionary punishment. Suwayd went further 
and enabled the slave to take full retaliation. This is an act of kindness 
showing humility. 

Hadith No. 3766 refers to the same story when Suwayd ibn Muqarrin saw 
a man slapping a maid on her face. He said to him: ‘You could hit nothing of 
her other than her fine face! I was the seventh of seven sons of Muqarrin, and 
we had only one maid to serve us. Our youngest slapped her; so God's 
Messenger ordered us to set her free’. If the man wanted to discipline his 
maid, he could have done so without slapping her on the face, which is 
humiliating. The hadith is understood to mean that all seven brothers agreed 
to set the slave free, although only one of them was guilty of slapping her. 
They agreed so that he could atone for his sin. 

In hadith No. 3768, Suwayd says to the person who slapped a maid: ‘Do 
you not know that the face is forbidden to slap?’ This refers to what is clearly 
stated in another hadith in which the Prophet says: 'If any of you wants to 
discipline a slave, he should avoid his face'. This because the face is the most 
important and appealing of a person's body. Hurting it is worse than a hurt 
anywhere else. 

Hadith No. 3769 mentions that Abu Mas üd was whipping his slave. 


When the Prophet saw him, he said: ‘Learn, Abu Mas üd! God has far more 
power over you than you have over him’. The Prophet thus urges kindness to 
slaves and servants, pardoning their faults. Masters should always restrain 
themselves and control their anger. 

Hadith No. 3772 mentions that ‘Abu Mas üd was beating his slave, and 
the lad was saying: I seek refuge with God. But he continued to beat him. The 
lad said: I seek refuge with God’s Messenger, and he stopped’. Scholars say 
that perhaps he did not hear the lad’s first appeal for refuge with God as he 
was in a fit of anger. Nor did he hear the Prophet calling him. Or perhaps 
when he heard the lad appealing for refuge with God’s Messenger, Abu 
Mas üd took notice of the presence of the Prophet (peace be upon him). 


Transmission 


The chain of transmission of hadith No. 3770 includes the narrator, 
Muhammad ibn Humayd (who is al-Ma' mari). He is called al-Ma mari 
because he travelled to meet Ma mar ibn Rashid and learn from him. It is also 
said that he is given this name because he was keen to collect the hadiths 
narrated by Ma mar ibn Rashid. 


i. Related by Abu Dawid, 5168. 

ii. Related by Abu Dawid, 5166 and 5167; al-Tirmidhi, 1542. 

iii. Related by al-Tirmidhi, 1948. 

iv. In Dar al-Salam's edition, this hadith is attached to the one before it. 


CHAPTER 9 


ACCUSING A SLAVE OF ADULTERY 


[3774-37]. (Dar al-Salam 4090) Abu Bakr ibn Abi Shaybah 
narrated: Ibn Numayr narrated [H]. Also, Muhammad ibn 
‘Abdullah ibn Numayr narrated; my father narrated; Fudayl ibn 
Ghazwan narrated; he said: I heard “Abd al-Rahman ibn Abi Nu'm; 
Abu Hurayrah narrated to me. He said: ‘Abu al-Qasim (peace be 
upon him) said: “Whoever falsely accuses his slave of adultery 
shall receive the mandatory punishment on the Day of 
Judgement, unless it is as he says”.’ 
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[3775-000]. (Dar al-Salam 4091) Abu Kurayb narrated: Waki 
narrated [H]. Also, Zuhayr ibn Harb narrated to me; Ishaq ibn 
Yusuf al-Azraq narrated; both from Fudayl ibn Ghazwan; with the 
same chain of transmission: the same text, but they said in their 
narration: ‘I heard Abu al-Qaàsim (peace be upon him), the 
Prophet of repentance'. 
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Text Explanation 


This hadith shows that a false accusation of adultery levelled at a slave does 
not incur the mandatory punishment for this offence in this life. This is 
agreed upon by all scholars, but such an accuser is served a discretionary 
punishment. This is so, because a slave is not treated like a married free man. 
This applies to all slaves, whether a slave is entirely owned, or promised 
freedom when his master dies, or one who has contracted to buy his own 
freedom, or a mother-of-child, or a partly owned slave. This is the rule that 
applies in this life, but on the Day of Judgement, the slave’s right against his 
accuser is given in full, because in the life to come, all mankind are treated 
equally. 

In the second of these two hadiths, the Prophet is described as ‘the 
Prophet of repentance’. This is due to the fact that in his message, repentance 
is accepted in word and conviction. In past communities, repentance required 
the offender to kill himself. It is also said that it is possible that ‘repentance’ 
in this sense means belief and turning away from unbelief. The Arabic word 
tawbah, which means ‘repentance’, originally means ‘turning back’, but in 
Islamic usage, it acquired the sense of regretting sin. 


CHAPTER 10 


PROPER TREATMENT FOR SLAVES 


[3776-38]. (Dar al-Salam 4092) Abu Bakr ibn Abi Shaybah 
narrated:! Waki narrated; al-A‘mash narrated; from al-Ma rür ibn 
Suwayd. He said: ‘We passed by Abu Dharr at al-Rabadhah. He 
was wearing a striped garment and his slave a similar garment. 
We said: Abu Dharr, had you taken both garments, you would 
have had a suit. He said: Once I had a conflict with one of my 
brethren, whose mother was non-Arab. I insulted him on 
account of his mother. He complained to the Prophet (peace be 
upon him). When I met the Prophet he said to me: “Abu 
Dharr, you are a man with manners [of the days] of 
ignorance”. I said: “Messenger of God, when someone abuses 
others, they abuse his father and mother”. He said: “Abu 
Dharr, you are a man with manners [of the days] of ignorance. 
They are your brothers, but God has placed them under you: 
feed them as you eat and clothe them as you wear. Do not 
overburden them with what is too hard for them; but if you do, 
then help them”.’ 


ECCE A se es es es RA 
Alin aolle leg Sy) leg dub 55 «sub 055» JG yyw co 
Peed OG alas Abos aes as) os Esas 


ins cal aa Godel aol G53 JUS ulas Ge JS5 

Pty eal yu 0 A call 59 5551 SD] S:bL Gyles 
= 2 EE E 

pd Ada. 3L 5l Sb] 5s Ul G» JG .&els ob lw JESI 

pdoiudlg úU ro pdgdebld psa cad AU plas pi 


[3777-39]. (Dar al-Salam 4093) Ahmad ibn Yünus narrated: 
Zuhayr narrated [H]. Also, Abu Kurayb narrated; Abu Mu‘awiyah 
narrated [H]. And, Ishaq ibn Ibrahim narrated; ‘Isa ibn Yünus 
reported; all from al-A mash; with the same chain of transmission: 
the same text. However, in their narrations, Zuhayr and Abu 
Mu awiyah add after the Prophet’s words ‘You are a man with 
manners of the days of ignorance’: He said: ‘I said: “At this old 
age of mine?” He said: “Yes”? And in Abu Mu awiyah’s 
narration: ‘Yes, at this old age of yours’. And in ‘Isa’s 
narration: ‘If he overburdens him, he should sell him’, while in 
Zuhayr’s narration: ‘he should help him with it’. Abu 
Mu awiyah’s narration does not mention either he should sell 
him or help him. It stops at ‘Do not overburden them with 
what is too hard for them'. 
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[3778—40]. (Dar al-Salam 4094) Muhammad ibn al-Muthanna and 
Ibn Bashshar narrated (Ibn al-Muthanna’s text): both said: 
Muhammad ibn Ja far narrated; Shu bah narrated; from Wasil al- 
Ahdab; from al-Ma' rür ibn Suwayd. He said: ‘I passed by Abu 
Dharr and he was wearing a suit and his slave a similar suit. I 
asked him about this and he mentioned that he quarrelled with 
a man during the Prophet’s lifetime and insulted him on 
account of his mother. The man went to the Prophet and told 
him. The Prophet (peace be upon him) said [to Abu Dharr]: 
*You are a man with manners [of the days] of ignorance. They 
are your brothers and God's gift, and God has placed them 
under you. Whoever has a brother under him should feed him 
as he himself eats and clothe him as he wears. Do not 
overburden them with what is too hard for them; but if you do, 
then help them”.’ 
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[3779—41]. (Dar al-Salam 4095) Abu al-Tahir Ahmad ibn “Amr ibn 
Sarh narrated to me: Ibn Wahb reported; “Amr ibn al-Harith 
reported; that Bukayr ibn al-Ashajj narrated to him; from al- Ajlan 
Fatimah's mawla; from Abu Hurayrah; from God's Messenger 
(peace be upon him); that he said: *A slave is entitled to his food 
and clothing, and that he is not assigned tasks that are beyond 
his ability". 


US bs Gil 53 THW GH 905 Od jos PUN NC 
cJ All ue AA SOV o) SS oal 45 shoe 
bel close dli doe © coy anal oe eee 

«jabs lo M Joall c ge.) cals Vs .digiuS &oleb Jolas U» 


[3780—42]. (Dar al-Salam 4096) Al-Qaʻnabī narrated:? Dawüd ibn 

Qays narrated; from Mūsā ibn Yasār; from Abu Hurayrah. He said: 

‘God’s Messenger (peace be upon him) said: “If your servant 

has prepared your food and served it to you, having endured its 

heat and smoke, let him sit with you to eat. If the food is small 

in quantity, put a morsel or two of it in the servant’s hand”.’ 
Dawid said: ‘meaning a bite or two’. 
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Text Explanation 


In hadith No. 3776 the suggestion is put to Abu Dharr that he should have 
taken both garments, as they were of the same type, so that he would have a 
suit, a term that refers in Arabic to an attire of two pieces. In this hadith, Abu 
Dharr explains: ‘Once I had a conflict with one of my brethren, whose 
mother was non-Arab. I insulted him on account of his mother. He 
complained to the Prophet (peace be upon him). When I met the Prophet he 
said to me: “Abu Dharr, you are a man with manners [of the days] of 
ignorance". Abu Dharr's words, ‘one of my brethren’, means a Muslim 
person, who seems to have been a slave. He refers to him as a ‘brother’ 
because the Prophet said to him: *They are your brethren and God's gift... 
Whoever has a brother under him...’. 

The Prophet said to Abu Dharr: ‘You are a man with manners [of the 
days] of ignorance'. This means that the insult levelled by Abu Dharr at that 
man belongs to the manners and standards of the people of ignorance. A 
Muslim must not have any aspect of such manners or moral values. Thus, the 
hadith prohibits insults on account of a person's parentage, because this 
belongs to the manners that prevailed in pre-Islamic days of ignorance. 

Abu Dharr offered his excuse saying that the other man had abused him, 
and it was normal when one is abused to return it by abusing the parents of 
the other person. The Prophet rejects this and describes it as part of the 
manners and morality of ignorance. An insulted person may return the insult 
to the one who abused him, but he must not abuse his father or mother. 


The Prophet added: “They are your brothers, but God has placed them 
under you: feed them as you eat and clothe them as you wear. Do not 
overburden them with what is too hard for them; but if you do, then help 
them’. The first sentence refers to slaves. The Prophet orders that they are fed 
and clothed of the same type the master eats and wears. This is understood by 
all Muslims as a recommendation, not a duty. That Abu Dharr did it in 
practice shows that he preferred to do what was recommended. What is 
required of a master is to give a slave a reasonable standard of living, whether 
it is of the same standard the master normally has, or better or worse. If the 
master’s hand is tight with his own expenses, giving himself less than what 
other people of similar social status do, either out of disregard to material 
luxury or out of stinginess, he cannot impose the same on his slave unless the 
Slave agrees. 

Scholars agree that it is not permissible to overburden a slave with tasks 
that are beyond his ability, and if such tasks are assigned, then the master 
must help the slave, either by himself or by providing others to help. 

In hadith No. 3777, the Prophet says that if the master overburdens his 
slave, ‘he should sell him’, or ‘he should help him with it’. The second 
version is the correct one because it is consistent with the other hadiths. It is 
said that the other person involved in this case was Bilal. 

Hadith No. 3779 states: ‘A slave is entitled to his food and clothing, and 
that he is not assigned tasks that are beyond his ability’. This is consistent 
with the hadith related to Abu Dharr’s case. The Prophet mentions food and 
clothing to alert us to all that a slave needs for living, but God knows best. 

Hadith No. 3780 quotes the Prophet: ‘If your servant has prepared your 
food and served it to you, having endured its heat and smoke, let him sit with 
you to eat. If the food is small in quantity, put a mosel or two of it in the 
servant’s hand’. Dawud said: ‘meaning a bite or two’. The hadith urges 
people to observe good manners and high values, particularly giving the 
person who prepares the food or serves it a portion of it. He has endured the 
task of preparing it, with what this may involve of heat and smoke, in 


addition to smelling it as it cooks and becomes ready. All these requirements 
are understood to be recommended, rather than obligatory. 


i. Related by al-Bukhari, 30, 2545 and 6050; Abu Dawid, 5157 and 5158; al-Tirmidhi, 1946; Ibn 
Majah in a shorter version, 3690. 
ii. Related by Abu Dawid, 3846. 


CHAPTER 11 


A SLAVE’S REWARD 


[3781—43]. (Dar al-Salam 4097—4098) Yahya ibn Yahya narrated:! 
he said: I read out to Malik; from Nafi'; from Ibn ‘Umar; that 
*God's Messenger (peace be upon him) said: “If a slave serves 
his master sincerely and worships God well, he shall have 
double reward". 
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Zuhayr ibn Harb and Muhammad ibn al-Muthanna narrated to me: 
both said: Yahya (who is al-Qattan) narrated [H]. Also, Ibn 
Numayr narrated; my father narrated [H]. And, Abu Bakr ibn Abi 
Shaybah narrated, Ibn Numayr, and Abu Usamah narrated; all from 
"Ubaydullah [H]. Further, Harün ibn Sa'id al-Ayli narrated; Ibn 
Wahb narrated; Usamah narrated to me; all from Nafi‘; from Ibn 
‘Umar; from the Prophet (peace be upon him): the same text as 
Malik's narration. 
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[3782—44]. (Dar al-Salam 4099) Abu al-Tahir and Harmalah ibn 
Yahya narrated to me:" both said: Ibn Wahb reported; Yünus 
reported to me; from Ibn Shihab. He said: I heard Said ibn al- 
Musayyib say: Abu Hurayrah said: ‘God’s Messenger (peace be 
upon him) said: “A slave in bondage who is good and diligent 
has double reward”. By Him who holds Abu Hurayrah's soul 
in His hand, had it not been for striving for God's cause, the 
hajj and dutifulness to my mother, I would have loved to die a 
slave. He said: “We have learnt that Abu Hurayrah did not 
perform the hajj until his mother died, so that he remained 
with her". 

Abu al-Tahir said in his narration: ‘A slave who is good and 
diligent’, without mentioning ‘in bondage’. 
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[3783-000]. Zuhayr ibn Harb narrated to me: Abu Safwan al- 
Umawi narrated; Yunus reported to me; from Ibn Shihab; with the 
same chain of transmission: the same text, but did not mention 
the portion from, ‘we have learnt,’ to the end. 
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[3784—45]. (Dar al-Salam 4100) Abu Bakr ibn Abi Shaybah and 
Abu Kurayb narrated: both said: Abu Mu àwiyah narrated; from al- 
A' mash; from Abu Salih; from Abu Hurayrah. He said: *God's 
Messenger (peace be upon him) said: *If a slave fulfils his duty 
towards God and towards his masters, he will have a double 
reward". I narrated this to Ka b and Ka b said: “He has no 
accountability, and the same is the case of a believer with 
scanty resources”.’ 
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Zuhayr ibn Harb narrated; Jarīr narrated; from al-A mash; with the 
same chain of transmission: the same text. 
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[3785-46]. (Dar al-Salam 4101) Muhammad ibn Rafi’ narrated: 
‘Abd al-Razzaq narrated; Ma mar narrated; from Hammam ibn 
Munabbih. He said: This is what Abu Hurayrah narrated to us from 
God’s Messenger (peace be upon him), mentioning a number of 
hadiths, including: ‘God’s Messenger (peace be upon him) said: 
“Tt is fine for a slave to die, having worshipped God well and 
having been good to his master; it is fine for him”.’ 
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Text Explanation 


The hadiths in this chapter highlight the good prospect for a slave who is 
diligent in the fulfilment of his duty towards his master, doing what serves 
his best interests, and who fulfils his duty of worship. He receives double 
reward because he fulfils both duties, in addition to being in a weak position 
as a slave. In hadith No. 3782, Abu Hurayrah says: ‘Had it not been for 
striving for God’s cause, the hajj and dutifulness to my mother, I would have 
loved to die a slave’. This because the duties of jihad and hajj do not apply to 
a slave because he does not fulfil the condition of ability. He also mentions 
dutifulness to his mother, which means looking after her and paying her 
living expenses and serving her in whatever she needs. A slave may not be 
able to do this. 

The hadith adds: ‘We have learnt that Abu Hurayrah did not perform the 
hajj until his mother died, so that he remained with her’. This refers to the 
voluntary hajj. Abu Hurayrah performed the obligatory hajj during the 


Prophet’s lifetime. His statement means that he considered dutifulness to his 
mother to take higher priority than voluntary hajj, because dutifulness to 
parents is obligatory, which takes precedence ahead of what is voluntary. 
According to our Shafi 1 School and the Maliki School, a father or a mother 
may order their child not to do a voluntary hajj, but cannot do so in respect of 
the obligatory hajj. 

Hadith No. 3784 says: ‘If a slave fulfils his duty towards God and 
towards his masters, he will have a double reward’. I narrated this to Ka'b 
and Ka b said: ‘He has no accountability, and the same is the case of a 
believer with scanty resources’. This is because of his plentiful reward and 
little sin. Kab said this either on the basis of having learnt it from the 
Prophet, or from his personal scholarly reasoning, because a person whose 
good deeds are preponderant and receives his record in his right hand will 
have an easy accountability and will be in delight as he goes to join his 
people. 


i. Related by al-Bukhari, 2546; Abu Dawüd, 5169. 
ii. Related by al-Bukhari, 2548. 
iii. In Dar al-Salam's edition, this hadith is attached to the one before it. 


CHAPTER 12 


FREEING ONE’S SHARE IN A SLAVE 


[3786—47]. (Dar al-Salam 4102) Yahya ibn Yahya narrated: he 
said: I said to Malik: Did Nafi' narrate to you; from Ibn “Umar that 
‘God’s Messenger (peace be upon him) said: “If a person sets 
free his share in a slave and he has an amount of money equal 
to the full price of that slave, the slave is valued against him in 
equity. He gives his partners [in the slave] the value of their 
shares and the slave would be wholly freed by him. Otherwise, 
he has freed the share he had”.’ 
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[3787-48]. (Dar al-Salam 4103) Ibn Numayr narrated: my father 
narrated; "Ubaydullah narrated; from Nafi; from Ibn “Umar. He 
said: ‘God’s Messenger (peace be upon him) said: “Whoever 
sets free his share in a slave is bound to set the whole slave free, 
if he has enough money equal to the price of the slave. If he 
does not have the money, the share he has set free becomes 
free”.’ 
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[3788-49]. (Dar al-Salam 4104) Shayban ibn Farrukh narrated: 
Jarr ibn Hazim narrated; from Nafi, “Abdullah ibn ‘Umar’s 
mawla; from "Abdullah ibn “Umar. He said: ‘God’s Messenger 
(peace be upon him) said: “If a person sets free his share in a 
slave and he has an amount of money equal to the full price of 
that slave, the slave is valued against him in equity. Otherwise, 
he has freed the share he had”.’ 
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[3789-000]. (Dar al-Salam 4105) Qutaybah ibn Sajid and 
Muhammad ibn Rumh narrated the same: both from al-Layth ibn 
Sad [H]. Also, Muhammad ibn al-Muthanna narrated; “Abd al- 
Wahhab narrated; he said: I heard Yahya ibn Sa‘id [H]. Also, 
Shayban ibn Farrükh narrated; Jarir ibn Hazim narrated [H]. And, 
Abu al-Rabī and Abu Kamil narrated; both said: Hammad (who is 
Ibn Zayd) narrated [H]. Further, Zuhayr ibn Harb narrated to me; 
Ismail (meaning Ibn ‘Ulayyah) narrated; both from Ayyüb [H]. 
Further, Ibn Numayr narrated; my father narrated; “Ubaydullah 


narrated [H]. And, Ishaq ibn Mansur narrated to me; ‘Abd al- 
Razzaq reported; from Ibn Jurayj; Ismail ibn Umayyah reported to 
me [H]. Also, Muhammad ibn Rafi narrated; Ibn Abi Fudayk 
narrated; from Ibn Abi Dhi’b [H]. Further, Harün ibn Sa 1d al-Ayli 
narrated; Ibn Wahb narrated; Usamah (meaning Ibn Zayd) reported 
to me: all of these from Nafi; from Ibn ‘Umar: the same 
narration from the Prophet (peace be upon him). Their 
narrations do not include: ‘Otherwise, he has freed the share 
he had’, except in the narrations of Ayyüb and Yahya ibn Sa ‘id 
who mention this in the hadith. However, they said: ‘We are 
not sure whether it belongs in the hadith or it is something 
Nafi said’. None says in his narration: ‘I heard God’s 
Messenger (peace be upon him) say’ except in the narration of 
al-Layth ibn Sa d. 
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[3790-50]. (Dar al-Salam 4106) “Amr al-Naqid and Ibn Abi ‘Umar 
narrated:! both from Ibn ‘Uyaynah; Ibn Abi ‘Umar said: Sufyan ibn 
‘Uyaynah narrated; from “Amr; from Salim ibn “Abdullah; from his 
father; that ‘God’s Messenger (peace be upon him) said: 
“Whoever sets free a slave he owns with a partner, the slave is 
valued against him in equity, neither cheating nor going too 
far, then the slave is freed in total at his expense if he is in 
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[3791-51]. (Dar al-Salam 4107) ‘Abd ibn Humayd narrated:" “Abd 
al-Razzaq narrated; Ma mar reported; from al-Zuhri; from Salim; 
from Ibn ‘Umar; that the Prophet (peace be upon him) said: 
“Whoever sets free his share in a slave the remaining share is 
also set free at his expense if he has money equal to the slave’s 
price’. 
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[3792-52]. (Dar al-Salam 4108) Muhammad ibn al-Muthanna and 
Ibn Bashshar narrated (Ibn al-Muthanna’s text): both said: 
Muhammad ibn Ja far narrated; Shu bah narrated; from Qatadah; 
from al-Nadr ibn Anas; from Bashir ibn Nahik; from Abu 
Hurayrah; from the Prophet (peace be upon him). He said: ‘about a 
slave owned by two people, but one of them sets his share free. 
The Prophet said: “He guarantees”.’ 
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[3793-53]. (Dar al-Salam 4109) ‘Ubaydullāh ibn Mu ‘adh narrated: 
my father narrated; Shu bah narrated; with the same chain of 


transmission. He said: ‘If a person sets free a share in a slave, the 
slave is set free at his expense’. 
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[3794-54]. (Dar al-Salam 4110) “Amr al-Nagid narrated to me: 
Isma 1l ibn Ibrahim narrated; from Ibn Abi ' Arübah; from Qatadah; 


from al-Nadr ibn Anas; from Bashir ibn Nahik; from Abu 
Hurayrah; from the Prophet (peace be upon him). He said: 
“Whoever frees a share he owns in a slave, the freedom of the 
remainder is paid by him if he has the money. If he does not, 
the slave may work without being hard pressed’. 
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[3795-55]. (Dar al-Salam 4111) Abu Bakr ibn Abi Shaybah 
narrated: “Alt ibn Mushir and Muhammad ibn Bishr narrated [H]. 
Ishaq ibn Ibrahim and ‘Ali ibn Khashram narrated: both said: ‘Isa 
ibn Yunus reported; all from Sa‘id ibn Abi 'Arübah; with the same 
chain of transmission: the same text, but in ‘Isa’s narration: 
‘then he is required to work, without being hard pressed, to 
raise the price of the share of the one who has not freed him’. 
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[3796-56]. (Dar al-Salam 4112) ‘Alī ibn Hujr al-Sa di, Abu Bakr 


ibn Abi Shaybah and Zuhayr ibn Harb narrated: they said: Isma ‘il 
(who is Ibn 'Ulayyah) narrated; from Ayyüb; from Abu Qilabah; 
from Abu al-Muhallab; from ‘Imran ibn Husayn that ‘A man set 
free six slaves he owned just before his death, and he had no 
property other than these. God’s Messenger (peace be upon 
him) called them, and he divided them into three parts and 
drew lots between them, setting two of them free and keeping 
the other four slaves. He said some stern words about the man’. 
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[3797-57]. (Dar al-Salam 4113-4114) Qutaybah ibn Said 
narrated: Hammad narrated [H]. Ishaq ibn Ibrahim and Ibn Abi 
‘Umar narrated; from al-Thaqafi; both from Ayyüb; with the same 
chain of transmission: Hammad's narration is the same as Ibn 
‘Ulayyah’s. But al-Thaqafr's narration says: ‘A man from the 
Ansar made a will to set six slaves free at his death’. 
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Muhammad ibn Minhal al-Darir and Ahmad ibn 'Abdah narrated:'" 
both said: Yazid ibn Zuray' narrated; Hisham ibn Hassan narrated; 
from Muhammad ibn Sirin; from ‘Imran ibn Husayn; from the 
Prophet (peace be upon him): the same text as the narration by 
Ibn Ulayyah and Hammad. 
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Text Explanation 


The hadiths in this chapter, up to No. 3795, were entered by Muslim in the 
Book of Freeing Slaves. It is amazing that Muslim unnecessarily repeats 
them at this point, which is contrary to his normal method. We explained 
them fully at that point. The Prophet says in these hadiths that when a slave is 
owned jointly by two or more people and one of them sets his share free, the 
slave is set free in full, with the full price coming out of the funds of that 
partner who freed his share, after the slave is valued 'in equity, neither 
cheating nor going too far'. In other words, the value is determined fairly, 
without being unfair to any of the partners. 

Hadith No. 3796 mentions that ‘A man set free six slaves he owned just 
before his death, and he had no property other than these. God's Messenger 
(peace be upon him) called them, and he divided them into three parts and 
drew lots between them, setting two of them free and keeping the other four 
slaves. He said some stern words about the man'. In the other version, No. 


3797, ‘A man from the Ansar made a will to set six slaves free at his death’. 
That the Prophet said ‘stern words’ about the man indicates his strong 
disapproval of his action and to warn others against doing the same." A 
different hadith mentions what the Prophet's stern words were. He is quoted 
to have said: ‘Had we known, we would not have offered the funeral prayer 
for him’. This is understood to mean that the Prophet himself would not have 
offered this prayer, but his Companions would have offered it, because it is 
not permissible for the Muslim community to omit offering the funeral prayer 
for a deceased Muslim. 

This hadith provides evidence in support of the view of Malik, al-Shafi 1, 
Ahmad, Ishàq, Dawid, Ibn Jarir and the majority of scholars confirming the 
use of drawing lots when freeing slaves and some similar matters. This means 
that if, in his final illness, a person frees a certain number of slaves or makes 
a will to this effect, and they represent less than one-third of his wealth, the 
selection is done by drawing lots. Abu Hanifah says that this method of 
selection is invalid and dangerous. Instead, he argues that a portion of each 
one of his slaves is set free, and the slaves are allowed to work and earn in 
order to buy their freedom. This view is refuted by this authentic hadith and 
many other hadiths. The hadith mentions that the Prophet set two slaves free 
and kept the other four as slaves. This clearly rejects Abu Hanifah's view, 
which was also expressed by al-Sha bi, al-Nakha' 1, Sharih, al-Hasan, and 
also attributed to Ibn al-Musayyib. 


Transmission 


The last chain of transmission of hadith No. 3797 includes: ‘Hisham ibn 
Hassan narrated; from Muhammad ibn Sirin; from ‘Imran ibn Husayn’. This 
is one of the hadiths al-Daraqutni questions in Muslim’s Sahih, saying that it 
is suggested that Ibn Sirin did not hear it directly from ‘Imran ibn Husayn. 
Rather, Ibn Sirin heard it from Khalid al-Hadhdha’, from Abu Qilabah, from 
Abu al-Muhallab, from ‘Imran. This is stated by “Ali ibn al-Madini. 

When looking at this we realize that there is no clear statement that Ibn 


Sirin did not hear the hadith from ‘Imran ibn Husayn. Yet even if this is 
proven, it does not detract from the authenticity of the hadith and Imam 
Muslim cannot be blamed for including it. He enters it as an endorsement, 
after having stated the clearer and more authentic chains of transmission. We 
mentioned similar cases earlier, but God knows best. 


i. Related by al-Bukhari in a shorter version, 2521; Abu Dawid, 3947. 

ii. Related by Abu Dawid, 3946; al-Tirmidhi, 1347; al-Nasa’1, 4712. 

iii. Related by Abu Dawid, 3958, 3959 and 3960; al-Tirmidhi, 1364; Ibn Majah, 2345. 

iv. Related by Abu Dawid, 3961. 

v. To clarify this point, the man had no other property and he set his slaves free, knowing that rich 
reward is promised to the one who sets a slave free. Thus, he was making a will in the full amount 
of his property and by so doing, he denied his heirs their right. In Islam, a person can make a will 
not exceeding one-third of his property, and such a will goes to non-heirs. The remainder goes to 
his heirs in accordance with the Islamic system of inheritance. 


CHAPTER 13 


SELLING A SLAVE PROMISED 
POSTHUMOUS FREEDOM 


[3798-58]. (Dar al-Salam 4115) Abu al-Rabi’ Sulayman ibn 
Dawid al- Ataki narrated: Hammad (meaning Ibn Zayd) narrated; 
from ‘Amr ibn Dinar; from Jabir ibn “Abdullah; that ‘A man from 
the Ansar [agreed to] set a slave he had free when he himself 
died. The man had no other property. The Prophet was 
informed of this arrangement. He said: “Who will buy him 
from me?” Nuaym ibn ‘Abdullah bought him for eight 
hundred dirhams, and he gave him the price’. 

‘Amr said: ‘I heard Jabir ibn “Abdullah say: “He was a 
Coptic slave and he died the year before last”.’ 
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[3799-59]. (Dar al-Salam 4116—4118) Abu Bakr ibn Abi Shaybah 


and Ishaq ibn Ibrahim narrated:? from Ibn "Uyaynah; Abu Bakr 
said: Sufyan ibn “Uyaynah narrated. He said: * Amr heard Jabir 
said: “A man from the Ansar promised his slave to be free on 
his own death, and he had no other property. God’s Messenger 
(peace be upon him) sold the slave”. Jabir said: “Ibn al- 
Nahham bought him: he was a Coptic slave and died the year 
before last, during Ibn al-Zubayr’s reign”.’ 
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Qutaybah ibn Sa‘id and Ibn Rumh narrated: from al-Layth ibn 
Sa d; from Abu al-Zubayr; from Jabir; from the Prophet (peace be 


upon him); concerning a slave promised posthumous freedom: a 
similar text to Hammad's narration from Amr ibn Dinar. 
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Qutaybah ibn Sa‘id narrated: al-Mughirah (meaning al-Hizami) 
narrated; from “Abd al-Majid ibn Suhayl; from ‘Ata’ ibn Abi 


Rabah; from Jabir ibn Abdullah [H]. Also, Abdullah ibn Hashim 
narrated to me:!! Yahya (meaning Ibn Said) narrated; from al- 


Husayn ibn Dhakwan al-Mu allim; ‘Ata’ narrated to me; from Jabir 
[H]. And, Abu Ghassan al-Misma1 narrated to me: Mu adh 
narrated; my father narrated to me; from Matar; from ‘Ata’ ibn Abi 
Rabah, Abu al-Zubayr and ‘Amr ibn Dinar; that Jabir ibn 
‘Abdullah narrated concerning the sale of a slave who was 
promised posthumous freedom. All these said: from the Prophet 
(peace be upon him): a similar text to the narrations of Hammad 
and Ibn ‘Uyaynah, from ‘Amr from Jabir. 
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Text Explanation 


Hadith No. 3798 mentions the case of the Ansari man who said to his slave 
that he would free him when he dies. When the Prophet was informed of this, 
coupled with the information that the slave constituted all the Ansari man’s 
property, the Prophet offered the slave for sale. The Ansari man was called 
Abu Madhkür and his slave’s name was Ya qüb. The hadith confirms the 
view of the Shafi School and other scholars that it is permissible to sell a 
slave who has been promised posthumous freedom before his master’s death. 


This is evidenced by this hadith and in the analogy of selling a slave who is 
given his freedom by his master’s will. This latter one is unanimously agreed 
to be permissible to sell. Other scholars who permit the sale of the slave 
promised posthumous freedom include ‘A’ishah, Tawiis, ‘Ata’, al-Hasan, 
Mujahid, Ahmad, Ishaq, Abu Thawr and Dawid. 

On the other hand, Abu Hanifah, Malik and the majority of early scholars 
of Hijaz, Syria and Kufah say that it is not permissible to sell a slave when 
his master promised him freedom at his own death. These scholars say that 
the Prophet sold him because his master had owed money. A hadith related 
by al-Nasa'1 and al-Daraqutni mentions that the Prophet said to his master: 
‘Repay your debt with his price’. This is the reason why the Prophet gave 
him the price of the slave. Some Maliki scholars said that it was because the 
Ansari man had no other property that his action was rejected. They add that 
the same applies to the action of a person who gives all his property as 
sadaqah, or charity. This is a weak argument, indeed a false one. A person is 
free to give all his property to charity during his lifetime. Qadi ‘Iyad said: 
"To me, the Prophet most probably did this in consideration of the man's own 
welfare, because he left himself with nothing’. The right view is what we 
have already said, meaning that the hadith should be understood as it clearly 
means, which is the permissibility of selling a slave given such a promise, as 
long as his master remains alive, but God knows best. 

All Muslims agree that to promise a slave posthumous freedom is valid. 
Moreover, Malik, al-Shàfi'1 and the majority of scholars say his freedom is 
taken out of the one-third a person may bequeath to non-heirs. Al-Layth and 
Zufar said that it is taken from the total property left by the master. 

The hadith shows that the ruler should always look at what serves the 
interests of his people and should instruct them to do what makes things 
easier and lighter for them. He advises them to invalidate any action that 
harms them, if it can be invalidated. 

Hadith No. 3798 mentions that Nu'aym ibn ‘Abdullah bought the slave, 
and in No. 3799 Ibn al-Nahham bought him. It is said that the second version 


is wrong and the correct view is that al-Nahham bought him. It was Nu'aym 
who bought and Nu'aym is al-Nahham. He is given this nickname because 
the Prophet said: ‘I entered heaven and I heard there a sound of Nu' aym'. 
The Prophet used the word nuhmah to indicate ‘sound’. Hence, the adjective 
Nahham was coined for him, but God knows best. 


i. Related by al-Bukhari, 6716 and 6947. 
ii. Related by al-Bukhari in a shorter version, 2231; al-Tirmidhi, 1219; Ibn Majah, 2513. 
iii. Related by al-Bukhari, 2141 and 2403. 
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CHAPTER 1 


SWEARERS 


[3800-1]. (Dar al-Salam 4119) Qutaybah ibn Sa ‘id narrated:' Layth 
narrated; from Yahya (who is Ibn Sa‘id(; from Bushayr ibn Yasar; 
from Sahl ibn Abi Hathamah (Yahya said: and I think he said:) and 
Rafi ibn Khadij; that both said: * Abdullah ibn Sahl ibn Zayd 
and Muhayyisah ibn Mas üd ibn Zayd went on a journey. 
When they were in Khaybar, they separated to attend to some 
matters. Then Muhayyisah found ‘Abdullah ibn Sahl killed. He 
buried him, then came to God’s Messenger (peace be upon 
him) accompanied by Huwayyisah ibn Mas td and ‘Abd al- 
Rahman ibn Sahl, who was the youngest of them. ‘Abd al- 
Rahman wanted to speak before his two companions, but 
God’s Messenger (peace be upon him) said to him: “Allow the 
seniors,” (meaning older in age) and he stopped speaking. His 
two companions spoke, and he spoke also. They mentioned to 
God’s Messenger the killing of “Abdullah ibn Sahl. He said to 
them: “Will you swear fifty oaths and you will have your 
man?” (Or your killer). They said: “How can we swear when 
we did not witness?” He said: “Will the Jews be absolved by 
swearing fifty oaths?” They said: “How can we accept the oaths 
of unbelievers?” When God’s Messenger saw this situation, he 
gave the deceased’s blood money.’ 
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[3801-2]. (Dar al-Salam 4120) "Ubaydullah ibn “Umar al-Qawariri 
narrated to me: Hammad ibn Zayd narrated; Yahya ibn Said 
narrated; from Bushayr ibn Yasar; from Sahl ibn Abi Hathamah 
and Rafi ibn Khadij; that *Muhayyisah ibn Mas üd and 
‘Abdullah ibn Sahl went out towards Khaybar and they 
separated in the date farms. Abdullah ibn Sahl was killed, and 
the Jews were accused [of killing him]. His brother, 'Abd al- 
Rahman, and his two cousins Huwayyisah and Muhayyisah 
came to the Prophet. Abd al-Rahman started to speak about 
his brother, and he was younger than them. God's Messenger 


(peace be upon him) said: “Allow the elder”, or “Let the elder 
start”. Both spoke about their relative’s case. God’s Messenger 
said: “Will fifty of you swear against one of them and he will be 
handed over to you?” They said: “How can we swear about 
something we did not witness?” He said: “Will the Jews satisfy 
you by the oaths of fifty of their numbers?” They said: 
“Messenger of God; they are unbelievers!” God’s Messenger 
paid his blood money himself.’ 

Sahl said: ‘One day, I entered a camel fold of theirs and one 
of those she-camels kicked me with her leg’. 


Hammad said: ‘This or something similar’. 
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[3802-000]. (Dar al-Salam 4121-4122) Al-Qawariri narrated: 
Bishr ibn al-Mufaddal narrated; Yahya ibn Said narrated; from 
Bushayr ibn Yasar; from Sahl ibn Abi Hathamah; from the Prophet 
(peace be upon him); a similar text. He said in his narration: 
‘God’s Messenger (peace be upon him) paid his blood money’, 
but did not say: ‘a she-camel kicked me’. 
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‘Amr al-Nagid narrated: Sufyàn ibn ‘Uyaynah narrated [H]. Also, 
Muhammad ibn al-Muthanna narrated; “Abd al-Wahhab (meaning 
al-Thaqafi) narrated; all from Yahya ibn Sa‘id; from Bushayr ibn 
Yasar; from Sahl ibn Abi Hathamah: a similar text. 


Gy Mode W559 .e («Auc fy Obed WIS 3I ghoc UA 
o) Gu GE lo (Cradill nisi) Clas] Xie WIS «sito 
[3803-3]. (Dar al-Salam 4123) “Abdullah ibn Maslamah ibn 


Qa'nab narrated: Sulayman ibn Bilal narrated; from Yahya ibn 
Sa 1d; from Bushayr ibn Yasar; that * Abdullah ibn Sahl ibn Zayd 


and Muhayyisah ibn Mas üd ibn Zayd of the Ansar, from the 
Harithah clan, went out to Khaybar during God’s Messenger’s 
lifetime, when it was in peace [with Muslims], and inhabited by 
Jews. They separated to look after their business. “Abdullah 
ibn Sahl was killed and was found dead in a shallow hole. His 
companion buried him then went back to Madinah. The 
victim’s brother ‘Abd al-Rahman ibn Sahl went with 
Muhayyisah and Huwayyisah and mentioned ‘Abdullah’s case 
to God’s Messenger and where he was killed. Bushayr claimed 
as he was narrating from the Prophet’s companions he met 
that the Prophet said to them: “Will you swear fifty oaths and 
take your murderer?” (Or your man). They said: “Messenger 
of God, we neither witnessed nor were present”. He claimed 
that the Prophet said: “Will the Jews absolve themselves with 
fifty?” They said: “Messenger of God, how can we accept the 
oaths of people who are unbelievers?” Bushayr claimed that 
God’s Messenger paid his blood money from his own 
resources’. 
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[3804-4]. (Dar al-Salam 4124) Yahya ibn Yahya narrated: 
Hushaym reported; from Yahya ibn Said; from Bushayr ibn Yasar; 
that ‘a man from the Harithah clan of the Ansar called 
‘Abdullah ibn Sahl ibn Zayd went along with a cousin of his 
named Muhayyisah ibn Mas üd ibn Zayd...’ he narrated the 
hadith in similar terms to al-Layth’s narration, up to ‘God’s 
Messenger paid his blood money from his own resources’. 
Yahya said: Bushayr ibn Yasar narrated to me. He said: Sahl 
ibn Abi Hathamah reported to me, saying: ‘One of those camels in 
the fold kicked me’. 
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[3805-5]. (Dar al-Salam 4125) Muhammad ibn ‘Abdullah ibn 
Numayr narrated: my father narrated; Sa‘id ibn ‘Ubayd narrated; 
Bushayr ibn Yasar al-Ansari narrated; from Sahl ibn Abi Hathamah 
al-Ansari; that he told him that ‘Some of them went to Khaybar, 
and there they went their separate ways. They found one of 
them killed... he narrated the hadith and said: ‘God’s 
Messenger (peace be upon him) disliked that his life should be 
forfeited. Therefore, he paid his blood money: one hundred of 
the charity camels’. 
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[3806-6]. (Dar al-Salam 4126) Ishag ibn Mansür narrated to me: 
Bishr ibn ‘Umar reported to me. He said: I heard Malik ibn Anas 
say: Abu Layla “Abdullah ibn “Abd al-Rahman ibn Sahl narrated to 
me; from Sahl ibn Abi Hathamah; that he reported to him from 
some elders of his people that * Abdullah ibn Sahl and 
Muhayyisah went to Khaybar, as they were going through hard 
times. Muhayyisah came back reporting that “Abdullah ibn 
Sahl was killed and thrown in a shallow hole. He went to the 
Jews and said: “By God, you have killed him”. They said: “By 
God, we have not killed him". He then returned to his people 
and reported to them what happened. He then went [to God's 


Messenger] with his elder brother, Huwayyisah, and ‘Abd al- 
Rahman ibn Sahl. Muhayyisah, the one who was at Khaybar, 
started to speak, but God’s Messenger (peace be upon him) 
said to him: “Let the elder”. (He wanted their eldest to speak 
first.) Huwayyisah spoke, then Muhayyisah spoke. God's 
Messenger (peace be upon him) said: “They will either pay 
your man’s blood money or they will declare a state of war”. 
God’s Messenger wrote to them about the case. They wrote 
back saying: “By God, we did not kill him”. God’s Messenger 
said to Huwyissah, Muhayyissah and ‘Abd al-Rahman: “Will 
you swear and deserve the blood money for your man?” They 
said: “No”. He said: “Shall the Jews swear to you?” They said: 
“They are not Muslims”. God’s Messenger (peace be upon him) 
paid his blood money from his own resources. He sent them one 
hundred she-camels which were brought to them in their 
quarters.’ 
Sahl said: ‘One reddish she-camel of these kicked me’. 
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[3807-7]. (Dar al-Salam 4127) Abu al-Tahir and Harmalah ibn 
Yahya narrated to me:" Ibn Wahb (Abu al-Tahir said: ‘narrated’ 
and Harmalah said: ‘reported’); Yünus reported to me; from Ibn 
Shihab; Abu Salamah ibn ‘Abd al-Rahman and Sulayman ibn 
Yasar, the mawla of Maymünah the Prophet’s wife, reported to me; 
from an Ansari companion of the Prophet that *God's Messenger 
(peace be upon him) approved the mutual swearing as it was 
prior to Islam’. 
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[3808-8]. (Dar al-Salam 4128-4129) Muhammad ibn Rafi 
narrated: “Abd al-Razzaq narrated; Ibn Jurayj reported; Ibn Shihab 
narrated; with this chain of transmission: the same text, adding: 
‘God’s Messenger (peace be upon him) ruled on this basis in 
the case of some people from the Ansar who claimed that one of 
them was killed by the Jews’. 
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Hasan ibn ‘Ali al-Hulwani narrated: Ya qub (who is Ibn Ibrahim 
ibn Sad) narrated; my father narrated; from Salih; from Ibn 
Shihab; that Abu Salamah ibn ‘Abd al-Rahman and Sulayman ibn 
Yasar reported to him from some Ansari people; from the Prophet 
(peace be upon him): the same text as Ibn Jurayj’s narration. 
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Text Explanation 


In this chapter Muslim mentions the hadith concerning Huwayyisah and 
Muhayyisah in its different versions and chains of transmission. The hadith 
mentions that Muhayyisah found his cousin “Abdullah ibn Sahl when he was 
killed at Khaybar. The Prophet said to his relatives: ‘Will you swear fifty 


oaths and you will have your man, or your killer?’ Qadi ‘Iyad said: 


The hadith concerning mutual oaths is one of the principles of Islamic 
law and a basis of rulings. It is an essential aspect of looking after 
people and their interests. It was upheld by all scholars among the 
Prophet's companions and the tabi in, as well as their successors of 
scholars of Hijaz, Syria, Kufah and others. However, they differ in 
their ways of implementation. It is also reported that the ‘mutual oaths’ 
procedure was invalid and that it was not operated. Scholars who share 
this view of its invalidity include Salim ibn "Abdullah, Sulayman ibn 
Yasar, al-Hakam ibn “Uyaynah, Qatadah, Abu Qilabah, Muslim ibn 
Khalid, Ibn 'Ulayyah, al-Bukhari, as well as others. Both views are 
also reported to have been stated by ‘Umar ibn Abd al- Aziz. 


Scholars who validate it differ on the punishment when the killing is 
deliberate: does it entail retaliation, i.e., the death punishment? Most scholars 
of the Hijaz say that it is required. This is the view shared by al-Zuhri, 
Rabi ah, Abu al-Zinad, Malik and his disciples, al-Layth, al-Awza 1, Ahmad, 
Ishag, Abu Thawr, Dawid, al-Shafi'1 in his older version, and it is the view 
reported from Ibn al-Zubayr and ‘Umar ibn ‘Abd al- Aziz. Abu al-Zinad said: 
‘We expressed this view when God's Messenger’s Companions were 
available in large numbers. To me, I could see that they were one thousand. 
There was no difference of views among them. The Kufi scholars and al- 
Shafi 1 in his more correct view said that it does not require retaliation, but it 
imposes blood money. This view is also reported from al-Hasan al-Basri, al- 
Sha bi, al-Nakha 1, ‘Uthman al-Laythi and al-Hasan ibn Salih. It is also 
reported from Abu Bakr, ‘Umar, Ibn “Abbas and Mu' awiyah (may God be 
pleased with them). 

Scholars differ as to who will swear in this procedure. Malik, al-Shafi ‘1 
and the majority of scholars said that the heirs of the victim swear and that it 
is obligatory that they swear fifty oaths. They cite this authentic hadith in 
evidence, as it clearly states that the plaintiffs swear first. This is confirmed 


in many authentic chains of transmission that cannot be overruled. Malik 
said: It has been the consensus of the Muslim community in previous 
generations and at present that the accusers start with their oaths. Theirs is the 
stronger side. Qadi ‘Iyad said: 


Those scholars rule that the reports of those who claim that the 
defendants start the process of mutual swearing are mistaken, because 
they drop the start by the oaths of the plaintiffs and do not mention the 
response oaths. Moreover, the one who reports starting with the 
plaintiff actually gives an addition which is reported in a variety of 
well-known ways. Therefore, it must be acted on, and it cannot be 
contradicted by the reports of those who had forgotten. 

All scholars who do not require retaliation, limiting the punishment 
to the payment of blood money, say that the defendants start the oaths 
process, except for al-Shafi'1 and Ahmad who share the view of the 
majority, starting the process with the oaths of the plaintiffs. If the 
plaintiffs refuse, then the defendants are asked to swear. Scholars are 
unanimous that neither retaliation, nor blood money are incurred 
merely by the accusation, unless there are some indications to give the 
accusation a strong probability. Scholars differ as to the sort of 
indication that shows such probability and requires the operation of the 
oath procedure. It takes seven forms: 


1. The victim says before he dies: So-and-so is the one who has 
killed me, or hit me, even if there is no visible sign on him, or he 
has done this to aggravate my wound, or he wounded me, etc. He 
must mention that this was done deliberately, because the 
deliberate action is what requires the oaths procedure according 
to Malik and al-Layth. Malik claims that this was agreed upon by 
all scholars, past and contemporary. In fact, none else among 
scholars of all provinces shared their view, nor was it reported 
from anyone else. All other scholars do not see this as requiring 


the oath process. Some Maliki scholars stipulate a condition of 
the presence of marks or wounds to require this process. Malik 
cites the case of the Israelite whose killer was unknown, which is 
mentioned in the Qur’an: ‘We said: Strike him with a piece of it. 
Thus God brings the dead back to life’. (2: 73) They said: The 
dead man was brought back to life and informed the people of 
his killer. Malik’s disciples also argue that such a case is always 
done with people unaware. Were we to require a witness, 
without taking the injured man’s statement, most such cases will 
go unpunished. Furthermore, the case is one in which the injured 
man would be keen to say the truth and avoid lying and 
disobedience. He wants to stay righteous. Therefore, we should 
accept what he says. Maliki scholars also differ, as to whether 
one witness is sufficient or two are required. 

An indication not amounting to a clear evidence of causing the 
death. This is the view of Malik, al-Layth and al-Shafi 1. Such 
indication may be the testimony of one witness, or the statement 
of some people who are not very reliable. 

If two reliable people testify to the injury and the victim lives 
after that for a few days, then dies without having recovered. 
Malik and al-Layth said that this is a good indication, but al- 
Shafi 1 and Abu Hanifah said that no oaths procedure is needed 
here. The punishment of retaliation is required here on the basis 
of the testimony of the two reliable witnesses. 

The accused person is found at the place where the killed person 
is, or close to it, or coming from that direction and he has the 
weapon, with a stain of blood or something else on the accused. 
In addition, there is no wild animal or someone else to suspect 
the killing. Or, if a group of people separate showing a killed 
person within the place where they were close together. This is 
an indication that requires the oath procedure, according to 


Malik and al-Shafi 1. 

5. Two groups of people fight and their fighting results in a killed 
person. According to Malik, al-Shafi 1, Ahmad and Ishaq, this 
calls for the oath procedure. Another report from Malik says that 
if the dead man belongs to one group, the other group pays blood 
money. If he belonged to a third group, both fighting groups 
share his blood money. 

6. The dead man is found in a crowded place. Al-Shafi 1 said the 
oath procedure is required and blood money is incurred. Malik 
said: the case is written off. Al-Thawri and Ishaq said that the 
blood money is paid by the state treasury. The same is reported 
to have been expressed by ‘Umar and ‘Ali. 

7. The dead man is found in some people’s district, or a tribe, or 
near their mosque. Malik, al-Layth, al-Shafi 1, Ahmad, Dawid 
and other scholars said that this does not require the oath 
procedure. It is a write-off, because a man may kill another and 
leave the body in some district, so that the killing is attributed to 
them. Al-Shafi 1 said that an exception is the case when a man is 
found killed in his enemy’s quarters which is populated only by 
their own people. It is similar to the case that took place at 
Khaybar. The Prophet ruled going through the oath procedure 
because of the hostility between the Ansar and the Jews, and 
only the Jews lived in Khaybar. Ahmad is reported to have 
expressed a view similar to al-Shafi t's. 


Abu Hanifah, al-Thawri and most Kufi scholars said that the presence 
of the body of the killed person in an area or a village requires the oath 
procedure. This procedure is not valid in any of the seven cases above, 
except in this case, because it is the one the Prophet ruled on the basis 
of the oath procedure. Besides, it is only operated if there is some mark 
on the body of the killed person. They said: If the dead man is found in 
the mosque, the people of the area are accused, they are called to swear 


and the blood money is due from the state treasury. Al-Awza 1 said that 
the presence of the body of the dead man requires the oath procedure, 
even if there is no mark on the body. Dawid expresses a similar view, 
but God knows best. 


In hadith No. 3800: ‘Abd al-Rahman wanted to speak before his two 
companions, but God's Messenger (peace be upon him) said to him: “Allow 
the seniors," (meaning older in age) and he stopped speaking. His two 
companions spoke, and he spoke also'. This means that the killed person was 
‘Abdullah ibn Sahl, and he had a brother called “Abd al-Rahman. He had two 
cousins, Huwayyisah and Muhayyisah, both of whom were older than ‘Abd 
al-Rahman. When ‘Abd al-Rahman, the victim's brother, wanted to speak, 
the Prophet told him to allow the seniors to speak first. The true claim 
belonged to “Abd al-Rahman, the victim's brother, not to his two cousins. 
The Prophet wanted the eldest of the group, Huwayyisah to speak, because he 
did not want him to make the case but to give him a report of what had 
happened. Had the Prophet wanted to have the claim, the plaintiff himself 
would have had to speak. It may be that “Abd al-Rahman asked Huwayyisah 
to help him, or he was asked to deputize for him. This indicates the 
importance of seniority when people are equal in merit. There are similar 
situations where the elder is given priority, such as leading the congregational 
prayer, or acting for a woman relative in her marriage contract, etc. 

The Prophet (peace be upon him) said to them: ‘Will you swear fifty 
oaths and you will have your man? Or your killer'. It may be asked how the 
oaths were offered to the three of them, when it should be only the heir who 
swears. In this case, Abd al-Rahman, the victim's brother was the heir. The 
other two were the victim's cousins, and they could not inherit anything when 
the deceased is survived by a brother. The answer is that it was known to 
them that the oath procedure is offered to the heir. The speech addressed 
them all, but it was meant for the heir. This is acceptable because it was 
known to the addressees, in the same way as he listened to all of them 
reporting how ‘Abdullah was killed, although the claim concerning it 


belonged to the victim’s heir. The Prophet told them that if they were 
prepared to swear they would have their man. This means that the oaths 
would confirm their right against the person whom they would name as the 
killer. Would that right entail retaliation, i.e., the death punishment, or blood 
money? We have explained the different views of scholars on this point. It 
should be borne in mind that swearing those oaths was permissible for them 
if they knew or suspected the offender. The Prophet offered them the 
procedure if they met this condition. It does not mean that they were 
permitted to swear without a strong suspicion. Hence, they said: ‘How can 
we swear when we did not witness?’ 

The Prophet then asked them: ‘Will the Jews be absolved by swearing 
fifty oaths?’ This means that they prove their case by swearing fifty oaths. In 
other words, if the Jews swear these fifty oaths, the whole case would be 
dropped. Nothing is proven against them, and the accusers would be released 
from their oaths. This provides evidence that an oath by an unbeliever or a 
transgressor is valid. 

The hadith mentions that the Prophet ‘paid the deceased’s blood money’. 
The other hadiths mention that he paid it from his own resources. Hadith No. 
3805 mentions that *God's Messenger (peace be upon him) disliked that his 
life should be forfeited. Therefore, he paid his blood money: one hundred of 
the charity camels'. The Prophet did so in order to end the conflict and to 
bring about reconciliation. The family of the deceased had the right only to 
swear or to require the accused to swear. They did not agree to do either, and 
they were upset by the murder of their man. Therefore, the Prophet wanted to 
pacify them and put an end to the dispute by paying the blood money. The 
Prophet paid the blood money ‘from his own resources’. This may mean that 
he paid it out of his own money. In some situations, it happened that the 
Prophet had such property. It is also possible that he paid it out of the public 
treasury, as it served the interests of the Muslim community. Hadith No. 3805 
mentions that he paid it ‘out of charity camels’. Some scholars said that this 
is a mistake by some narrators. Obligatory zakat cannot be paid for such a 


purpose. It goes to certain categories of people whom God has named. Imam 
Abu Ishaq al-Marwazi, a Shafi scholar, said that on the basis of this hadith, 
it is permissible to pay such blood money out of the camels given as zakat. 
Thus, he gives his ruling on the basis of the apparent meaning of the hadith. 
The majority of scholars, including those of our school, say that the statement 
means that the Prophet bought these camels back from people who were 
given them as charity, after they had become their owners. He then gave them 
to the family of the murdered man. Qadi ‘Iyad quotes some scholars as 
saying that it is permissible to spend zakat money in ways that serve public 
interests. They understand this hadith on this basis. Some suggested that the 
family of the killed person were poor and qualified as beneficiaries of zakat. 
This is a wrong interpretation, because the blood money is a great amount, 
which cannot be paid out of zakat to one person or one family, let alone be 
payable to tribal dignitaries. Some give the statement a different 
interpretation, suggesting that he paid it to win over the hearts of the Jews, in 
the hope that they may embrace Islam. This is not sound, because it is not 
permissible to pay zakat money to an unbeliever. Therefore, the 
understanding we prefer is that the Prophet bought these camels from the 
charity camels. 

In its various versions, this hadith highlights the following interesting 
points: 


* The ruler must take care of public interests; 

e He must endeavour to achieve reconciliation within the community; 

* It establishes the procedure of mutual oaths; 

e It shows that the oath procedure starts with the plaintiff; 

* If the plaintiff refuses to state the oaths, the defendant is called upon 
to swear; 

e The hadith shows that it is permissible to give a verdict in the absence 
of one party; 

e It is permissible to listen to a complaint concerning a case of killing, 


in the absence of the accused; 

* It is permissible to take an oath on the basis of suspicion, even if it 
remains unconfirmed; 

* Judgement in a case between a Muslim and a non-Muslim is passed 
according to Islamic Shariah. 


In hadith No. 3801, the Prophet says to his Companions: ‘Will fifty of you 
swear against one of them and he will be handed over to you?’ This must be 
interpreted, because the oaths are required only from the heir of the killed 
person, not from anyone else from his tribe. According to our scholars is that 
fifty oaths are taken from the accusers, stated by the heirs of the victim. No 
other relative of his is called upon to swear. All the heirs, males and females, 
are expected to swear, whether the killing was deliberate and intentional or 
by accident. This is the view of al-Shafi'1 and it is shared by Abu Thawr and 
Ibn al-Mundhir. Malik also shares this view if the killing was accidental. If it 
is deliberate, Malik says that relatives swear fifty oaths, but women and 
children do not participate in swearing. Malik's view is shared by Rabi ah, 
al-Layth, al-Awza' 1, Ahmad, Dawid and the Zahiri scholars. Al-Shafi 1 cites 
the Prophet's offer: *Will you swear fifty oaths and you will have your man"? 
He thus shows that the swearers are those who take the blood money or 
require retaliatory punishment. Needless to say, those who are not heirs do 
not take anything. This shows that the meaning is the oaths of those who 
deserve the blood money. 

The Prophet said: *Will fifty of you swear against one of them and he will 
be handed over to you?' The Prophet uses a figurative expression as though 
he will be handed over, with a rope tied to his neck. This is taken as evidence 
that the oaths procedure confirms the punishment of retaliation. We discussed 
this point and the different views among scholars regarding it. Scholars who 
say that no retaliation is mandated through the oath procedure understand the 
Prophet's statement as meaning he is handed to the heirs so that they can take 
the blood money from him. 


This offer by the Prophet indicates that the oath procedure is undertaken 
in respect of one accused person. This is the view of Malik and Ahmad. On 
the other hand, Ashhab and others said that the heirs may swear as they 
please, but they may kill only one person in retaliation. Al-Shafi 1 said that if 
the murdered person’s relatives accuse a group of people, they swear against 
them and they will have to pay the blood money. This is the correct view of 
al-Shafi1. However, it is said that retaliation applies to them, but if the 
Swearing is against one, it is his own responsibility. 

Sahl said: ‘One day, I entered a camel fold of theirs and one of those she- 
camels kicked me with her leg’. Sahl added this statement to indicate that he 
had reported the hadith accurately, as he had memorized it well. 

In hadith No. 3806, the Prophet says: ‘They will either pay your man’s 
blood money or they will declare a state of war’. This means that if the 
murder is confirmed by your oaths, the options before them are either to pay 
you the blood money, or that they will tell us that they do not accept our 
rulings. Thus, the treaty between us will come to an end and they will 
become hostile to us. The hadith further shows that the oath procedure entails 
the payment of blood money, not the retaliation punishment. 

Hadith No. 3805 concludes with: ‘God’s Messenger (peace be upon him) 
disliked that his life should be forfeited. Therefore, he paid his blood money: 
one hundred of the charity camels’. This is the last hadith of the part of 
Muslim’s Sahih which Ibrahim ibn Sufyan did not listen to from Muslim. We 
pointed out the beginning of this portion. The next hadith, No. 3806, begins 
with: ‘Ishag ibn Mansür narrated to me: Bishr ibn ‘Umar reported to me; he 
said: I heard Malik ibn Anas say: Abu Layla’. This is the beginning of the 
remainder of Sahih Muslim which Ibrahim ibn Sufyan heard from Muslim. 
This is how it is reported in most copies. However, in Ibn ‘Asakir’s 
manuscript, Hadith 3806 is the last of the part Ibrahim ibn Sufyàn missed, 
and the resumption begins with Hadith 3807: ‘Abu al-Tahir and Harmalah 
ibn Yahya narrated to me...’. But the first report is more accurate. 
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Related by al-Bukhari in a shorter version, 3173 and also 6143, 7192, 2702 and 6898; Abu Dawid, 
4520, 4521, 4523 and 1638; al-Tirmidhi, 1422; al-Nasa’1, 4724, 4725, 4726, 4727, 4728, 4729, 
4730, 4731, 4732 and 4733; Ibn Majah, 2677. 

Related by al-Nasa’1, 4721 and in a longer version, 4722, and also, 4723. 


CHAPTER 2 


RULINGS CONCERNING BANDITRY AND 
APOSTASY 


[3809-9]. (Dar al-Salam 4130) Yahya ibn Yahya al-Tamimi and 
Abu Bakr ibn Abi Shaybah narrated: both from Hushaym (Yahya’s 
text). He said: Hushaym reported; from “Abd al- Aziz ibn Suhayb 
and Humayd; from Anas ibn Malik that ‘Some people from [the 
tribe of] Uraynah came to the Prophet in Madinah, but they 
fell ill. God’s Messenger (peace be upon him) said to them: 
*You may wish to go out where the charity camels are grazing 
and drink of their milk and urine". They did that and 
recovered. They then attacked the shepherds and killed them. 
They renounced Islam and drove the Prophet's camels away. 
The Prophet was informed and he sent a force to chase them. 
They were brought to him. He ordered that their hands and 
feet to be cut off, and their eyes to be put out. They were left at 
al-Harrah until they died’. 
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[3810-10]. (Dar al-Salam 4131) Abu Ja'far Muhammad ibn al- 
TADDA and Abu Bakr ibn Abi ici din (Abt Date ld 
Raja’, Abu Qilabah's mawla; iom Abu Qilabah; Anas cea to 
me that ‘A group from 'Ukl, eight in number, came to God's 
Messenger (peace be upon him) and pledged their allegiance as 
Muslims. The [Madinah] environment did not suit them, and 
they felt poorly. They complained of this to God’s Messenger 
and he said: “Would you like to go with our shepherd and his 
camels, and you may use their milk and urine?” They said: 
“Yes”. They went out and drank camel milk and urine. They 
were soon in good health. They killed the shepherd and drove 
away with the camels. God’s Messenger was informed, and he 
sent some people to chase them. They caught up with them and 
brought them back. He gave instructions to cut their hands and 
feet and put out their eyes. They then were abandoned in the 
sun until they died.’ 

In his narration, Ibn al-Sabbah said: ‘they drove the cattle 
away’, and ‘sealed their eyes’. 
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[3811-11]. (Dar al-Salam 4132) Haàrün ibn ‘Abdullah narrated: 
Sulayman ibn Harb narrated; Hammad ibn Zayd narrated; from 
Ayyüb; from Abu Raja', Abu Qilabah's mawla; he said: Abu 
Qilabah said: Anas ibn Malik narrated. He said: ‘A group of 
people from 'Ukl or Uraynah came to God's Messenger (peace 
be upon him) and they complained of the [environment of] 
Madinah. God's Messenger ordered that they should use 
milking camels. He instructed them to drink of their milk and 
urine’, adding the same meaning as the hadith narrated by 
Hajjaj ibn Abi ‘Uthman’. He added: ‘Their eyes were sealed 
and they were abandoned at al-Harrah. They sought a drink 
but were given none’. 
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[3812-12]. (Dar al-Salam 4133) Muhammad ibn al-Muthanna 
narrated: Mu'adh ibn Mu adh narrated [H]. Also, Ahmad ibn 
‘Uthman al-Nawfali narrated; Azhar al-Samman narrated; both 
said: Ibn ‘Awn narrated; Abu Raja’, Abu Qilabah’s mawla 
narrated; from Abu Qilabah. He said: I was sitting behind ‘Umar 
ibn ‘Abd al- Aziz when he said to the people: “What do you 
know about the case of swearers?” 'Anbasah said: “Anas ibn 
Malik narrated such-and-such”. I said: “Anas narrated to me: 
A group of people came to the Prophet...” he narrated the 
hadith in a similar text to the narration of Ayyüb and Hajjaj. 

Abu Qilabah said: ‘When I finished, ‘“Anbasah said: 
*Subhan Allah, [i.e., Limitless is God in His glory]”.’ Abu 
Qilabah said: ‘I said: “Are you accusing me, Anbasah?” He 
said: “No”. Anas ibn Malik narrated this to us: “You, the 
people of Syria, shall be well as long as this person, or such a 
person, is among you". 


ð- 


pres 359 o ble Cy Slee WS ee ee 
Fl B35 cogs cl WIS Vb OUS UI jj PCS SIl o : 
o) jak lS LW iS JÖ Pont a A 


58 :Á unie JGS SASLWH! 09 Oggi lo UU JGS pal ve 
Cul le 038 Gudl G55 cSU] E185 1359 155 UG Oo Gul WAS 
CES Dol Sy ad gxi Cual Uus ...098 pling aile alll ole 
ee al Obits ee pip ub 


J55 Éo SÍ 155 m ENI -Jaf us lji 


[3813-000]. (Dar al-Salam 4134) Al-Hasan ibn Abi Shu ayb al- 
Harrānī narrated: Miskin (who is Ibn Bukayr al-Harranr) narrated: 
al-Awza 1 reported [H]. Also, “Abdullah ibn “Abd al-Rahman al- 
Darimi narrated; Muhammad ibn Yusuf reported; from al-Awza 1; 
from Yahya ibn Abi Kathir; from Abu Qilabah; from Anas ibn 
Malik. He said: *A group of eight people from 'Ukl came to 
God's Messenger (peace be upon him)...’ adding a similar 
hadith, and added: ‘He did not cauterize them’. 
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[3814-13]. (Dar al-Salam 4135) Hārūn ibn ‘Abdullāh narrated: 
Malik ibn Ismail narrated; Zuhayr narrated; Simak ibn Harb 


narrated; from Mu' awiyah ibn Qurrah; from Anas. He said: ‘A 
group of people from ‘Uraynah came to God's Messenger 
(peace be upon him) and accepted Islam, pledging their 
allegiance to him. Madinah was then afflicted by Müm (which 
is Birsam disease)...". He provided a similar narration and 
added: “The Prophet had with him nearly twenty young men 
from the Ansar, so he sent them in chase. He sent with them an 
expert to trace their footprints’. 
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[3815-000]. (Dar al-Salam 4136) Haddab ibn Khalid narrated:ï 
Hammam narrated; Qatadah narrated; from Anas [H]. Also, Ibn al- 
Muthanna narrated; “Abd al-A' la narrated; Sa'1id narrated; from 
Qatadah; from Anas: a similar text, but in Hammam/’s 
narration: ‘A group of people from ‘Uraynah came to the 
Prophet’, and in Sa 1d's narration: ‘from ‘Ukl and Uraynah'. 
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[3816-14]. (Dar al-Salam 4137) Al-Fadl ibn Sahl al-A raj narrated 
to me: Yahya ibn Ghaylan narrated; Yazid ibn Zuray’ narrated; 
from Sulayman al-Taymi; from Anas. He said: ‘God’s Messenger 
put out those people’s eyes because they had put out the 
shepherds’ eyes’. 
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Text Explanation 


In its various versions, the hadith in this chapter serves as the basis laying 
down the punishment that should be inflicted on bandits who attack peaceful 
civilians with arms and take their property. This is the crime known in 
Islamic law as hirabah which may be defined as armed highway robbery. The 
hadith is consistent with the Qur’anic verse which says: ‘It is but a just 
punishment of those who make war on God and His Messenger, and 
endeavour to spread corruption on earth, that they should be put to death, or 
be crucified, or have their hands and feet cut off on alternate sides or that they 
should be banished from the land. Such is their disgrace in this world, and 
more grievous suffering awaits them in the life to come; except those who 
repent before you overpower them. For you must know that God is much- 
forgiving, ever-merciful’. (5: 33-34) 

Scholars differ in their understanding of this Qur’anic verse. Malik said 
that it gives a choice between these punishments it mentions. In other words, 
the ruler of the Muslim state may choose any of these punishments, unless 


the bandit has killed some innocent civilian. In this case, the death penalty is 
obligatory. Abu Hanifah and Abu Mus ab al-Maliki said that the ruler could 
choose any of the punishments, even though the bandits might have killed. 
Al-Shafi'i and others said the punishments are applied in proportion to the 
gravity of the crime. If the bandits kill but do not steal their victims’ property, 
they are given the death penalty; if they kill and steal, their punishment is 
death and crucifixion; if they take away people's property without killing 
anyone, their hands and feet are cut off; and if they merely scare travellers 
without taking anything from them, they are chased so that a suitable 
punishment is enforced against them. This is what is meant by ‘banished 
from the land’, according to our Shàafi'1 School. Our scholars say that these 
actions cause different degrees of harm; therefore, they are punished 
differently. These rulings are definitely applicable for offences committed on 
travellers! roads. The question is whether they are also applicable if 
committed in urban areas. Abu Hanifah said they are not, but Malik and al- 
Shafi 1 said they are applicable. 

Qadi ‘Iyad said: ‘Scholars differ in their understanding of this hadith 
concerning the "Urayni people. Some early scholars said that the hadith was 
before the mandatory punishments and the relevant Qur’anic verse were 
revealed and before the prohibition of disfigurement was established. As 
such, the hadith is abrogated. Other scholars said that it is not abrogated, and 
the Qur’anic verse related to hirabah was revealed in relation to their case. 
They maintain that the Prophet inflicted these punishments on them in 
retaliation, because this was what they did to the shepherds. This is 
confirmed in some hadiths related by Muslim, and it is also related by Ibn 
Ishaq, Misa ibn ‘Uqbah, al-Tirmidhi and others. 

Hadith No. 3811 mentions that those people might ‘seek a drink but were 
given none'. The hadith does not say that the Prophet ordered that or 
prohibited giving them a drink. Qadi ‘Iyad said that ‘all Muslims agree that a 
person who incurs the death penalty and asks for a drink is not purposely 
denied a drink. One punishment must not be added to the other'. May I point 


out here that this authentic hadith makes clear that those people were 
apostates who killed the shepherds. As such, they forfeited all claims 
including a drink of water. Our scholars say that a person who has some 
water which he needs for his ablution may not give this water to an apostate 
who fears to die out of thirst and resort to dry ablution, or tayammum for his 
prayer. If the one who is so desperate for a drink is an ordinary non-Muslim 
or an animal, the water must be given to them to drink. It is not permissible to 
use it for ablution, but God knows best. 

The hadiths mention that those people belonged to the tribe of "Uraynah, 
while in some cases they are said to belong to ‘Ukl. It seems that some 
belonged to one tribe and some to the other, and the narrators used one or the 
other. 

In hadith No. 3809, the Prophet told them to go where the ‘charity 
camels’ were grazing, and in the next hadith he suggests to them to go out 
‘with our shepherd and his camels’. In some other anthologies, the camels are 
described as belonging to the Prophet. Both descriptions are correct: some of 
the camels were given in zakat and some belonged to the Prophet, and the 
shepherds looked after both. 

The Prophet told those people to drink the camels’ milk and urine. Maliki 
and Hanbali scholars take this as evidence supporting their view that the 
discharges of animals that are permissible to eat are not impure. Our scholars 
who maintain that they are impure respond saying that the Prophet told them 
to drink the urine as treatment for their illness. It is permissible to use any 
impurity for medical treatment, except for alcoholic drinks. Some may ask 
why the Prophet permited them to drink the milk of charity camels. The 
answer is that their milk is available to any Muslim who needs it, and at that 
time those people belonged to this category. 

The illness suffered by those people is called in the hadith Müm or 
Birsam. Both names are not Arabic. It is described as some swelling in the 
head or chest, but it appears from other descriptions to be pleurisy. 
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Related by al-Bukhari, 233, 3018 and in longer versions 4193 and 6899, and in similar wording 
4610, also 6802, 6803, 6804 and 6805; Abu Dawid, 4364, 4365 and 4366; al-Nasa’1, 4036, 4037, 
4038 and 4039. 

Related by al-Bukhari, 4192 and in similar versions 572, 3064 and 4090; al-Nasa'1, 304. 

Related by al-Tirmidhi, 73, al-Nasa'1, 4054. 


CHAPTER 3 


RETALIATORY PUNISHMENT FOR 
MANSLAUGHTER 


[3817-15]. (Dar al-Salam 4138) Muhammad ibn al-Muthanna and 
Muhammad ibn Bashshar narrated (Ibn al-Muthanna’s text) both 
said; Muhammad ibn Ja‘far narrated; Shu‘bah narrated; from 
Hisham ibn Zayd; from Anas ibn Malik that ‘A Jew killed a maid 
to rob her of her silver jewellery. He killed her with a stone. 
She was brought to the Prophet when she was still conscious. 
He asked her: “Did this person [seek to] kill you?” She 
signalled with her head in the negative. He asked her again: 
“Did that person [seek to] kill you?” She again signalled “no” 
with her head. He asked her about a third and she indicated 
“yes”, signalling with her head. The Prophet ordered his 
execution between two stones’. 
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[3818-000]. (Dar al-Salam 4139) Yahya ibn Habib al-Harithi 
narrated: Khalid (meaning ibn al-Harith) narrated [H]. Also, Abu 
Kurayb narrated; Ibn Idris narrated; both from Shu bah; with the 
same chain of transmission: a similar text. 

In Ibn Idris’s narration: ‘His head was crushed between two 
stones’. 
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[3819—16]. (Dar al-Salam 4140—4141) ‘Abd ibn Humayd narrated:! 
‘Abd al-Razzaq narrated; Ma mar reported; from Ayyüb; from Abu 
Qilabah; from Anas that *A Jew killed a maid from the Ansar to 
take her jewellery, then he threw her in a well and hit her with 
stones on her head. He was taken and brought to God's 


Messenger (peace be upon him). He ordered him to be stoned 
to death. He was stoned until he died’. 
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Ishaq ibn Mansür narrated to me: Muhammad ibn Bakr reported; 
Ibn Jurayj reported; Ma mar reported to me; from Ayyub; with the 
same chain of transmission: the same text. 
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[3820-17]. (Dar al-Salam 4142) Haddab ibn Khalid narrated:!! 
Hammam narrated; Qatadah narrated; from Anas ibn Malik that *A 
maid was found with her head having been crushed between 
two stones. They asked her: *Who did this to you? This 
person? That person?" Then they mentioned a Jew, and she 
signalled confirmation with her head. The Jew was taken, and 
he confessed. God's Messenger (peace be upon him) gave 
instructions that his head be crushed with stones'. 
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Text Explanation 


The hadiths mention that the Jew was killed by crushing his head between 
two stones, stoning to death or crushing with stones. These were descriptions 
of the way the murderer was executed, but they all mean the same: if his head 
was placed on a stone and another stone was hurled on his head, this means 
that he was stoned and his head was crushed. The killer appears to have 


stoned the maid in addition to hitting her head against a stone, because hadith 
No. 3819 mentions that ‘he threw her in a well and hit her with stones on her 
head’. 

In its different versions, the hadith makes several important points. The 
first is that a man who kills a woman incurs the death penalty. This is 
unanimously agreed upon by scholars who uphold this hadith. Another point 
is that a criminal who kills deliberately is executed in retaliation in the same 
way he committed his crime. If he has killed his victim with a sword, he is 
executed with a sword, and if he killed with a stone, a wood stick or similar, 
the same sort of tool is used for his punishment. In this case, the Jew killed 
the woman by crushing her head, and his head was therefore crushed in 
retaliation. Further, retaliatory execution is not limited to sharp blades, but 
weights can be used as well. This is the view of al-Shafi t, Malik, Ahmad and 
the great majority of scholars. Abu Hanifah said that retaliatory killing is 
done only with a blade of iron or stone or wood, or some other way generally 
known to kill, such as fire. Different reports are mentioned from him 
concerning using a weight of iron. 

If the crime is semi-deliberate, such as by using a tool that is hardly used 
for killing, for example, a stick, whip, rod, punch or catapult, but with the 
intention of killing, then according to Malik and al-Layth, retaliation is due. 
Al-Shafi i, Abu Hanifah, al-Awza 1, al-Thawri, Ahmad, Ishaq, Abu Thawr 
and the majority of scholars among the Prophet's Companions and their 
successors say that this does not incur retaliatory killing, but God knows best. 

Another point is that retaliatory punishment is enforced against an 
offender who kills a Muslim. Also, it is right to ask the one who is injured to 
identify the person who caused his injury. The question is asked so that the 
one who is named can be questioned. If he admits his offence, his punishment 
becomes due. If he denies it and swears in confirmation that he has not 
committed the offence, his oath is accepted. The accusation by the injured 
person is not proof. This is the view of our school and the majority of 
scholars, as we mentioned in Chapter 1: Swearers. Malik's view is that the 


Statement by the injured person is sufficient evidence against the accused, 
who will be punished by death. They take this hadith as evidence in support 
of this view, but this is not right, because the accused in this case confessed 
that he killed the woman, as it is clear in one version of the hadith. He was 
given the death penalty on the basis of his confession, but God knows best. 


i. Related by al-Bukhari, 5295, 6877 and 6879; Abu Dàwüd, 4529; al-Nasa'1, 4793; Ibn Majah, 2666. 

ii. Related by Abu Dawid, 4528; al-Nasa'1, 4055 and 4056. 

iii. Related by al-Bukhari, 2413, 6876, 6884 and in a longer version 2746; Abu Dawid, 4527; al- 
Tirmidhr, 1394; al-Nasa'1 in a longer version, 4756. 


CHAPTER 4 


NO INDEMNITY FOR INJURY CAUSED IN 
DEFENDING ONESELF 


[3821-18]. (Dar al-Salam 4143-4144) Muhammad ibn al- 
Muthanna and Muhammad ibn Bashshar narrated, both said:! 
Muhammad ibn Ja far narrated; Shu bah narrated; from Qatadah; 
from Zurarah; from ‘Imran ibn Husayn. He said: ‘Yala ibn 
Munyah, or Ibn Umayyah, fought someone. One of them bit the 
other and the latter pulled his arm from the other's mouth, 
causing the loss of his front tooth (Ibn al-Muthanna said: two 
teeth). They put their dispute to the Prophet who said: “Would 
any of you bite like a camel? He gets no indemnity”.’ 
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Muhammad ibn al-Muthanna and Muhammad ibn Bashshar 
narrated, both said: Muhammad ibn Jafar narrated; Shu bah 
narrated; from Qatādah; from ‘Ata’; from Ibn Yala; from Ya 1a; 


from the Prophet: the same text. 
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[3822-19]. (Dar al-Salam 4145) Abu Ghassan al-Misma 1 narrated 
to me: Mu adh (meaning Ibn Hisham) narrated; my father narrated 
to me; from Qatadah; from Zurarah ibn Awfa; from ‘Imran ibn 
Husayn that ‘One man bit the arm of another, and he pulled out 
his arm causing the loss of the other’s front tooth. He 
complained to the Prophet but the Prophet rejected the claim 
saying: “You wanted to eat his flesh?”.’ 


=, — o o- 2 c um 3 — o o od a = t n 
(oU DUET Sl Ua «Seoul! ole gl CI > 


Vl oa oJ loc oe «999 Ww 65155 oe öö GE TEN] I> 


QW! slo csl J] 8359 82:3 cog 149 «9325 «55 ES Gac M55 
cha dE oo Ben. WE LL s E —1)-— m x ux ge o,-— 
dosed JSG ol osi :Jlás bss pling axle 


[3823-20]. (Dar al-Salam 4146) Abu Ghassan al-Misma 1 narrated 
to me: Mu adh ibn Hisham narrated; my father narrated to me; 
from Qatadah; from Budayl; from ‘Ata’ ibn Abi Rabah; from 
Safwan ibn Ya la; that ‘A man hired by Ya la ibn Munyah was 
bitten in his arm by a man. He pulled it out and the man’s front 
tooth fell off. He complained to the Prophet (peace be upon 
him) but the Prophet rejected the claim saying: “You wanted to 
bite it off like a camel?”.’ 
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[3824-21]. (Dar al-Salam 4147) Ahmad ibn 'Uthman al-Nawfali 
narrated:" Quraysh ibn Anas narrated; from Ibn ‘Awn; from 
Muhammad ibn Sirin; from ‘Imran ibn Husayn; that ‘One man bit 
the arm of another. As he pulled his arm away, the man's front 
tooth or two teeth fell out. He complained to God's Messenger 
(peace be upon him) who said: *What are you asking me? Are 
you asking me to order him to leave his arm in your mouth for 
you to bite off like a camel? Offer him your arm so that he bites 
it and then pull it away". 
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[3825-22]. (Dar al-Salam 4148) Shayban ibn Farrukh narrated: 


Hammam narrated; ‘Ata’ narrated; from Safwan ibn Yala ibn 
Munyah; from his father. He said: ‘A man came to the Prophet 


(peace be upon him). He had bitten someone’s arm and he [the 
victim] pulled his arm away. His (i.e., the biting man’s) front 
two teeth fell out. The Prophet dismissed the claim, saying [to 
the claimant]: “You wanted to bite it off like a camel”.’ 
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[3826-23]. (Dar al-Salam 4149—4150) Abu Bakr ibn Abi Shaybah 
narrated: Abu Usamah narrated; Ibn Jurayj reported; ‘Ata’ reported 
to me; Safwan ibn Ya'la ibn Umayyah reported to me; from his 
father. He said: ‘I joined the Prophet (peace be upon him) on the 
Tabuk Expedition. (Ya la used to say: To me, that expedition is 
my best deed.) ‘Ata’ said: Safwan said: Ya la said: “I hired a 
man and he fought with another. One of them bit the other’s 
arm (Safwan told me who bit whom). The bitten man pulled his 
arm away from the other’s mouth, felling off one of his two 
front teeth. They put the matter to the Prophet, and he 
dismissed the claim”.’ 
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‘Amr ibn Zurarah narrated: Ismail ibn Ibrahim reported; Ibn Jurayj 
reported; with the same chain of transmission: a similar text. 
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Text Explanation 


Hadith No. 3821 mentions the case of ‘Yala ibn Munyah, or Yala ibn 
Umayyah’. Munyah was Ya‘la’s mother or grandmother, and Umayyah was 
his father. Therefore, Ya la could be described as the son of either Munyah or 
Umayyah, as his name occurs in these hadiths. In this hadith, Ya'là is said to 
have been bitten, while in Hadiths No. 3823 and No. 3826 it was someone 
working for him. Scrupulous hadith scholars say that what has been 
memorized by most scholars is that Ya 'la's hired man was the one who was 
bitten. However, the hadiths may be understood to refer to two separate 
incidents involving both Ya‘la and his man, bitten on the same occasion or on 
two different occasions. 

When the case is put to the Prophet (peace be upon him) he expresses his 
disapproval by saying: ‘Would any of you bite like a camel’. This is an 
indication that such biting is forbidden. The hadith makes clear that if one 
person bites the arm of another and the bitten person pulls his hand away 
causing the teeth of the one biting him to fall out or his lower jaw to be 
dislocated, he is not liable to pay any indemnity. This is the view of al- 
Shafi1, Abu Hanifah and most scholars. Malik said that he incurs an 


indemnity. 

In hadith No. 3824, the Prophet asks the man who put the complaint to 
him: ‘What are you asking me? Are you asking me to order him to leave his 
arm in your mouth for you to bite off like a camel? Offer him your arm so 
that he bites it and then pull it away’. The last sentence is not an order to the 
man to give the other his arm to bite. It expresses the Prophet’s disapproval 
of the complaint. He is saying to the man: you would not put your arm in that 
man’s mouth so that he can bite it, so how can you complain that he pulled 
his arm away when you bit him? How can you seek an indemnity for what 
happened when he pulled his arm away? 


Transmission 


This hadith is questioned by al-Daraqutni with regard to its chains of 
transmission. He mentioned first hadith No. 3821 which includes in its 
transmission ‘Shu‘bah from Qatadah, from Zurarah, from ‘Imran ibn Husayn’ 
and the next one including ‘Mu adh ibn Hisham from his father from 
Qatadah’. He then adds the other chains of transmission: 


e Shu bah from Qatadah from ‘Ata’; from Ibn Ya la. 

e Hammam from ‘Ata’ from Ibn Ya la. 

* Ibn Jurayj from ‘Ata’ from Ibn Ya'la. 

e Mu adh from his father from Qatadah from Budayl from ‘Ata’ from 
Safwan ibn Ya la. 


All this indicates difference concerning the reporting from ‘Ata’. Al- 
Daraqutni then mentions hadith No. 8,324 with its chain of transmission 
including: *Quraysh ibn Anas from Ibn 'Awn from Ibn Sirin from ‘Imran’. In 
this chain there is no clear statement of listening to the hadith being narrated 
by Ibn 'Awn, nor that Ibn Sirm heard it from ‘Imran. He further adds that al- 
Bukhari does not relate any hadith in which Ibn Sirin narrates directly from 
‘Imran ibn Husayn. 


In response I say that these two points raised by al-Daraqutni are not 
valid. The fact that there are differences in reporting from ‘Ata’ does not 
mean that the hadith is lacking in authenticity. Nor does the fact that Ibn Sirin 
does not specifically mention that he listened to the hadith being narrated by 
‘Imran, or that al-Bukhari does not relate any hadith by Ibn Sirin from 
‘Imran, mean that he did not listen to him. In fact Ibn Sirin is considered as 
having heard hadiths from ‘Imran ibn Husayn. Besides, even if this particular 
chain of transmission is ‘weak’, it does not mean that the text of the hadith is 
lacking in authenticity because the other chains of transmission mentioned by 
Muslim confirm that it is authentic. We have mentioned on several occasions 
that Muslim may cite in his endorsements hadiths that do not fully meet his 
conditions of authenticity. But God knows best. 


i. Related by al-Bukhari, 6892, 6893 and in longer versions 2265, 2973 and 4417; Abu Dawid, 4584; 
al-Tirmidhi, 14,16; al-Nasa'1, 4773, 4774, 4775, 4776 and also, 4780—4,785; Ibn Majah, 2657. 
ii. Related by al-Nasa’l, 4772. 


CHAPTER 5 


RETALIATORY PUNISHMENT FOR TOOTH 
BREAKING 


[3827-24]. (Dar al-Salam 4151) Abu Bakr ibn Abi Shaybah 
narrated: ‘Affan ibn Muslim narrated; Hammad narrated; Thabit 
reported; from Anas; that ‘Umm Harithah, al-Rubayyi ’s sister, 
injured someone. They complained to the Prophet (peace be 
upon him). He said: “Retaliation is due; retaliation is due”. 
Umm al-Rabi said: “Messenger of God, would retaliation be 
enforced against this one. By God, no such retaliation will be 
done”. The Prophet said: “Limitless is God in His glory. Umm 
al-Rabi , retaliation is prescribed in God's Book". She said: 
“No. By God, she will never suffer a retaliatory punishment”. 
She persisted until the people accepted indemnity. God’s 
Messenger then said: “Among God’s servants are some who 
may swear by God and He will honour their oaths”.’ 
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Text Explanation 


This is how the hadith is related by Muslim. Al-Bukhari’s version is 
different, and it is as follows: ‘Anas reported that al-Rubayyi , his paternal 
aunt, broke the front teeth of a maid. They asked the maid to pardon her, but 
the maid’s people refused. They offered them indemnity, but they refused. 
They went with their complaint to the Prophet insisting on the enforcement of 
a retaliatory punishment. The Prophet then ordered retaliatory punishment. 
Anas ibn al-Nadr said: ‘““Messenger of God, will al-Rubayyi "s front teeth be 
broken? No, by Him who has sent you with the message of the truth, her front 
teeth shall not be broken”. God’s Messenger said: “Anas, God’s Book 
specifies retaliation”. However, the other people changed their mind and they 
pardoned her. The Prophet commented saying: “Among God's servants are 
some who may swear by God and He will honour their oaths”.’ 

The difference between the two versions is in two points. The first is that 
in Muslim’s version, the offender is al-Rubayyi' 's sister, while in al- 
Bukhari's version she is al-Rubayyi herself. The other point of difference is 
that Muslim reports that the one who swore that retaliatory punishment would 
not be enforced was Umm al-Rabr , while in al-Bukhari’s version it is Anas 
ibn al-Nadr. Scholars say that al-Bukhari's version is the better known one, 
and he related it through authentic chains of transmission, as did the authors 
of the Sunan anthologies. My view is that these are two different cases. 

When the case was put to the Prophet, he said: ‘Retaliation is due’, then 
he said that it is prescribed in God's Book, referring to the Qur'anic verse 
which mentions, ‘a tooth for a tooth’. In this hadith, Umm al-Rabi said: ‘By 
God, no such retaliation will be done’. This is also expressed by Anas ibn al- 


Nadr in al-Bukhari’s version. It does not mean to reject the Prophet’s ruling. 
It is merely to express an appeal to the people who are entitled to have such 
punishment inflicted to pardon the offender, and perhaps an appeal to the 
Prophet to make an intercession on their behalf. They express this in an oath 
to show that they trust that the other people will not cause their oath to be 
broken. They may also have meant it as an expression of their trust that God 
will extend a favour to them honouring their oath through inspiring the other 
people to pardon the woman who caused the break of the maid’s tooth. 

The Prophet comments on the development of the case when the people 
gave their pardon, saying: ‘Among God’s servants are some who may swear 
by God and He will honour their oaths’. He means that such servants of God 
are so dear to Him that He would not let their oath be broken. 

The hadith includes several useful points, such as the permissibility of 
saying an oath concerning what a person thinks, rather than what is certain. It 
is permissible to praise someone if it does not lead to self-admiration by the 
praised one. We explained this on more than one occasion. Another point is 
the desirability to forgo retaliatory punishment, and to intercede with the one 
who is owed such punishment so that he or she forgoes it. Also, the hadith 
shows that the choice between a retaliatory punishment and blood money is 
given to the one who is owed such punishment, not to the one against whom 
it is enforceable. 

A further point is the confirmation of retaliatory punishment between a 
man and woman. There are three views on this point. The first is that 
expressed by ‘Ata’ and al-Hasan which denies such punishment between 
them, whether the offence is one of manslaughter or injury. Rather, blood 
money or indemnity is due. This is based on the Qur’anic statement, ‘a 
female for a female’. The second view expressed by the majority of scholars 
in the early and later generations confirming the retaliatory punishment 
between man and woman, whether the case is one of manslaughter or a lesser 
offence. This is based on the verse that says: ‘We decreed for them in it: a life 
for a life, an eye for an eye, a nose for a nose, an ear for an ear, a tooth for a 


tooth, and a similar retribution for wounds. But for him who forgoes it out of 
charity, it will atone for some of his sins’. (5: 45) The verse mentions God’s 
law in the Torah, i.e., for the earlier community. Whether it is applicable to 
us under Islam or not is subject to a well-known controversy among scholars 
of legal theory. However, this controversy is specifically concerned with such 
matters that are not endorsed by Islamic law. In this case, such endorsement 
is stated in this hadith, but God knows best. 

The third view is expressed by Abu Hanifah and his disciples, stating that 
retaliatory punishment between a man and woman is due only with regard to 
life, i.e., in a case of manslaughter. It is not due in any lesser offence. 

Another point is that retaliatory punishment is due concerning teeth. This 
is unanimously agreed if the case is one where all the victim’s teeth are 
broken. If only some of them are broken, the matter is subject to different 
views by scholars, as also in the case of breaking any bones. The majority of 
scholars, however, are of the view that retaliation does not apply, but God 
knows best. 


i. Related by al-Nasa’l, 4769. 


CHAPTER 6 


WHAT INCURS THE DEATH PENALTY 


[3828-25]. (Dar al-Salam 4152—4153) Abu Bakr ibn Abi Shaybah 
narrated: Hafs ibn Ghiyath, Abu Mu’awiyah and Waki’ narrated; 
from al-A'mash; from ‘Abdullah ibn Murrah; from Masrüq; from 
‘Abdullah. He said: ‘God’s Messenger (peace be upon him) said: 
“Tt is not permissible to shed the blood of a Muslim who bears 
witness that there is no deity other than God and that I am 
God’s Messenger, except for one of three [offences]: a married 
adulterer, a life for a life and the one who abandons his faith 
and breaks away from the community”.’ 
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Ibn Numayr narrated: my father narrated [H]. Also, Ibn Abi ‘Umar 
narrated; Sufyan narrated [H]. And, Ishaq ibn Ibrahim and ‘Ali ibn 
Khashram narrated; both said ‘Isa ibn Yünus reported; all from al- 
A'mash; with this chain of transmission: the same text. 
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[3829-26]. (Dar al-Salam 4154) Ahmad ibn Hanbal and 
Muhammad ibn al-Muthanna narrated (Ahmad’s text) both said: 
‘Abd al-Rahman ibn Mahdi narrated; from Sufyan; from al- 
A'mash; from ‘Abdullah ibn Murrah; from Masrüq; from 
‘Abdullah. He said: ‘God’s Messenger stood and addressed us. 
He said: “By Him other than whom there is no deity, it is not 
permissible to shed the blood of a Muslim person who bears 
witness that there is no deity other than God and that I am 
God’s Messenger except in three cases: the one who abandons 
Islam breaking away from the community, or breaking with 
the community (Ahmad’s doubt as to the exact wording), a 
married adulterer and a life for a life”.’ 

Al-A ‘mash said: ‘I narrated it to Ibrahim and he narrated to 
me from al-Aswad, from ‘A’ishah...’ the same text. 
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[3830-000]. (Dar al-Salam 4155) Hajjaj ibn al-Sha ir and al-Qasim 
ibn Zakariyya’ narrated to me:! both said: “‘Ubaydullah ibn Miisa 
narrated; from Shayban; from al-A'mash; with both chains of 
transmission: a similar text to the narration by Sufyan, but they 
did not mention: ‘By Him other than whom there is no deity’. 
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Text Explanation 


This hadith confirms the capital punishment of a married adulterer, and what 
is meant is stoning to death, as generally agreed by Muslims. We will explain 
this and the conditions under which this punishment is to be inflicted in the 
relevant chapter, God willing. 

In both versions of this hadith, the Prophet states that the second offence: 
‘a life for a life’. This refers to the punishment of someone who kills another, 
and there are certain conditions that must be considered. Abu Hanifah's 
disciples may cite this hadith as evidence confirming their view that a 
Muslim may be punished by death if he kills a non-Muslim, and a free man 
may be killed for killing a slave. The majority of scholars, including Malik, 
al-Shafi 1, al-Layth and Ahmad, disagree with them on this point. 

The third case in which the death penalty applies is that of ‘the one who 
abandons his faith and breaks away from the community'. This is a general 
statement applicable to every apostate, whatever his type of apostasy may be. 


He incurs the death punishment unless he re-embraces Islam. Scholars say 
that it also applies to everyone who breaks away with the community, 
embracing a deviant belief or taking a hostile action against the Muslim 
community, and also the Khawarij, but God knows best. 

It should be borne in mind that this hadith is general in its expression. 
Therefore, an armed aggressor is excepted. He may be killed in self-defence. 
It may be said that such an aggressor is included under ‘breaking away from 
the community’. Alternatively, it may mean that it is not permissible to 
deliberately kill him except in these three cases, but God knows best. 


i Related by al-Bukhari, 6878; Abu Dawid, 4352; al-Tirmidhi, 1402; al-Nasa'1, 4027 and 4735; Ibn 
Majah, 2534. 
ii. Related by al-Nasa’l, 4028. 


CHAPTER 7 


THE SIN OF THE FIRST KILLER 


[3831-27]. (Dar al-Salam 4156) Abu Bakr ibn Abi Shaybah and 
Muhammad ibn ‘Abdullah ibn Numayr narrated (Ibn Abi 
Shaybah’s text) both said? Abu Mu awiyah narrated; from al- 
A'mash; from ‘Abdullah ibn Murrah; from Masrüq; from 
‘Abdullah. He said: ‘God’s Messenger (peace be upon him) said: 
“Whenever someone is wrongfully killed, the first son of Adam 
bears a share of this sinful action for being the first who started 
murder”.’ 
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[3832-000]. (Dar al-Salam 4157) “Uthman ibn Abi Shaybah 
narrated: Jarir narrated [H]. Also, Ishaq ibn Ibrahim narrated; Jarir 
and ‘Isa ibn Yünus reported [H]. And, Ibn Abi ‘Umar narrated; 
Sufayan narrated; all from al-A'mash; with the same chain of 
transmission: the same text, but in Jarir’s and ‘Isa ibn Yunus's: 
‘for starting murder’ without mentioning being ‘the first’. 
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Text Explanation 


This hadith states a main Islamic rule which says that when a person starts 
some evil action, he will bear a similar burden to that of everyone who 
emulates him in that evil, right up to the Day of Judgement. By contrast, 
whoever starts some good action earns a similar reward to that of everyone 
who emulates him in doing such good, up to the Day of Judgement. This 
agrees fully with similar authentic hadiths, such as: ‘Whoever starts a good 
practice will be credited with its reward and the reward of everyone who 
follows it until the Day of Judgement, and whoever starts an evil practice will 
bear its burden and the burden of everyone who follows it until the Day of 
Judgement’. ‘Whoever points out some good action earns the same reward as 
the one who does it’. ‘Whoever calls for something right... and whoever calls 
for some evil...’, but God knows best. 


i. Related by al-Bukhari, 3335, 7321 and in a shorter version, 6876; al-Tirmidhi, 2673; al-Nasa’J, 
3996; Ibn Majah, 2616. 


CHAPTER 8 


FIRST CASES TO SETTLE ON THE DAY OF 
JUDGEMENT 


[3833-28]. (Dar al-Salam 4158) 'Uthman ibn Abi Shaybah, Ishaq 
ibn Ibrahim and Muhammad ibn ‘Abdullah ibn Numayr narrated:! 
all from Waki; from al-A' mash [H]. Also, Abu Bakr ibn Abi 
Shaybah narrated; “Abdah ibn Sulayman and Waki’ narrated; from 
al-A’mash; from Abu Wa'il; from "Abdullah. He said: *God's 
Messenger (peace be upon him) said: *Bloodshed is the first to 
be judged between people on the Day of Judgement". 
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[3834—000]. (Dar al-Salam 4159) '"Ubaydullah ibn Mu adh 
narrated: my father narrated [H]. Also, Yahya ibn Habib narrated to 
me; Khalid (meaning Ibn al-Harith) narrated [H]. And, Bishr ibn 
Khalid narrated to me; Muhammad ibn Ja far narrated [H]. Further, 
Ibn al-Muthanna and Ibn Bashshar narrated: both said: Ibn Abi 
‘Adiy narrated; all of them from Shu bah; from al-A mash; from 


Abu Wa'il; from “Abdullah; from the Prophet (peace be upon him): 
the same text. However, reporting from Shu bah, some of them 
said: ‘to be judged’, while others said: ‘to be ruled upon’. 
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Text Explanation 


This hadith highlights the gravity of killing any person. It states that the cases 
of killing and shedding blood are the first to be ruled upon on the Day of 
Judgement because they are the most serious of disputes. 

This hadith does not contradict the other well-known hadith which says 
that: ‘The first thing a servant of God is held accountable for on the Day of 
Judgement is his prayers’. This hadith is concerned with a person’s relation 
with God. The hadith in this chapter is concerned with relations between 
people, but God knows best. 


i. Related by al-Bukhari, 6533 and 6864; al-Tirmidhi, 1396 and 1397; al-Nasa’i, 4003, 4004, 4005 
and 4007; Ibn Majah, 2615. 


CHAPTER 9 


OFFENCES AGAINST LIFE, HONOUR AND 
PROPERTY 


[3835-29]. (Dar al-Salam 4160) Abu Bakr ibn Abi Shaybah and 
Yahya ibn Habib al-Harithi narrated (with similar wording):' both 
said: Abd al-Wahhab al-Thagafi narrated; from Ayyüb; from Ibn 
Sirin; from Ibn Abi Bakrah; from Abu Bakrah; from the Prophet 
(peace be upon him) that ‘He said: “Time has turned back to its 
[original] form when God created the heavens and the earth. 
The year is twelve months, four of which are sacred: three 
consecutive ones: Dhul-Qa dah, Dhul-Hijjah, al-Muharram 
and Rajab, which is Mudar’s month the one between Jumada 
and Sha ban”. He then said: “Which month is this?” We said: 
“God and His Messenger know better”. He remained silent 
until we thought that he would give it a different name. He 
said: “Is it not Dhul-Hijjah?” We said: “Indeed”. He asked: 
“Which city is this?” We said: “God and His Messenger know 
better”. He remained silent until we thought he would give it a 
different name. He asked: “Is it not the City?” We said: 
“Indeed”. He asked: “Which day is this?” We said: “God and 
His Messenger know better”. He remained silent until we 
thought he would give it a different name. He asked: “Is it not 
the Day of Sacrifice?” We said: “Indeed, Messenger of God”. 
He said: “Your blood and your property (Muhammad said: 


and I think he said) and your honour are forbidden for you in 
the same way as the sanctity of this day of yours in this city of 
yours in this month of yours. You shall meet your Lord and He 
will question you about your deeds. When I am gone, do not 
revert to unbelief (or to error), with some of you striking [with 
their swords] the necks of others. Let everyone who is present 
give this message to those who are not. Some of those who get 
to learn of it may have a better understanding of it than some 
of those who have listened to it”. He then said: “Have I 
delivered [my message]?^" 

Ibn Habib said in his narration: *and the Rajab of Mudar'. 

And in Abu Bakr's narration: *Do not go back to unbelief 
after I am gone’. 
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[3836-30]. (Dar al-Salam 4861) Nasr ibn ‘Ali al-Jahdami 
narrated:# Yazid ibn Zuray narrated; Abdullah ibn ‘Awn narrated; 
from Muhammad ibn Sirin; from ‘Abd al-Rahman ibn Abi Bakrah; 
from his father. He said: ‘On that day, [the Prophet] sat on his 
camel and one man held its rein. He said: “Do you know what 
day this is?” They said: “God and His Messenger know better. 
We thought that he would give it a different name”. He said: 
“Is it not the Day of Sacrifice?” We said: “Indeed, Messenger 
of God. He said: “Which month is this?” We said: “God and 
His Messenger know better”. He said: “Is it not Dhul-Hijjah?” 
We said: “Indeed, Messenger of God”. He said: “Which city is 
this?” We said: “God and His Messenger know better. We even 
thought that he would give it a different name.” He said: “Is it 
not the City?” We said: “Indeed, Messenger of God”. He said: 
“Your blood, your property and your honour are forbidden for 


you in the same way as the sanctity of this day of yours in this 
month of yours in this city of yours. Let those present deliver 
this message to those who are absent”.’ 

He [i.e., the narrator] said: ‘He then went and took two fine 
rams and slaughtered them, and took a good portion of lamb 
and shared it between us’. 
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[3837-000]. (Dar al-Salam 4162) Muhammad ibn al-Muthanna 
narrated: Hammad ibn Mas adah narrated; from Ibn ‘Awn; he said: 
Muhammad said: “Abd al-Rahman ibn Abi Bakrah said; from his 
father. He said: ‘On that day, the Prophet sat on a camel. A man 


held its rein... He added a similar text to the hadith narrated 
by Yazid ibn Zuray . 
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[3838-31]. (Dar al-Salam 4163) Muhammad ibn Hatim ibn 
Maymün narrated to me: Yahya ibn Sa'id narrated; Qurrah ibn 
Khalid narrated; Muhammad ibn Sirm narrated; from ‘Abd al- 
Rahman ibn Abi Bakrah, and from another man who is in my 
opinion better than “Abd al-Rahman ibn Abi Bakrah [H]. Also, 
Muhammad ibn ‘Amr ibn Jabalah and Ahmad ibn Khirash 
narrated; both said: Abu ‘Amir, ‘Abd al-Malik ibn ‘Amr narrated; 
Qurrah narrated with the same chain of transmission as that stated 
by Yahya ibn Sa‘id, calling the unnamed man Humayd ibn “Abd 
al-Rahman, from Abu Bakrah. He said: ‘God’s Messenger (peace 
be upon him) addressed us on the Day of Sacrifice. He asked: 
“Which day is yours?” They narrated the hadith in the same 
text as the narration by Ibn ‘Awn’. However, he does not 
mention ‘and your honour’. Nor does he mention the last 
portion: ‘He went and took two...’. He said in the hadith: ‘Like 
the sanctity of this day of yours in this month of yours in this 
city of yours, until the day when you meet your Lord. Have I 
delivered my message?’ They said: ‘Yes’. He said: ‘My Lord, 
be my witness’. 
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Text Explanation 


Hadith No. 3835 mentions the four sacred months, and all Muslims agree that 
they are the ones, but they differ in how best to mention them due to how 
they occur in the year. A number of scholars from Kufah and literary people 
said that they should be mentioned starting with al-Muharram, which is the 
first month in the lunar year, then Rajab, which is the seventh month and 
finishing with Dhul-Qa dah and Dhul-Hijjah, the eleventh and twelfth 
months respectively. Scholars of Madinah, Basrah and the majority of 
scholars elsewhere said that they are mentioned as they occur in several 
hadiths, including this one: Dhul-Qa dah, Dhul-Hijjah, al-Muharram and 
Rajab: three consecutive months and a single one. 

When mentioning Rajab, the Prophet defines it as follows: ‘Rajab which 
is Mudar's month the one between Jumada and Sha ban'. He does this to 
make absolutely clear that there can be no confusion about it, because there 


were differences about it between the two major tribes of Mudar and Rabi ah. 
Mudar defines it as the one universally known nowadays, which is the one 
between Jumada and Sha ban, while Rabi ah made it Ramadan. Therefore, 
the Prophet called it Mudar's month. It is also said that Mudar used to attach 
more sanctity to this month than other tribes. It is also said that Arabian tribes 
might call Rajab and Sha bàn: the two Rajabs; or they may call Jumada and 
Rajab: the two Jumadas and call Sha ban: Rajab. 

The Prophet starts this hadith, No. 3835 by saying: *Time has turned back 
to its [original] form when God created the heavens and the earth'. Scholars 
said that in pre-Islamic days, the Arabs used to adhere to the practice 
established by Abraham's faith, making four months sacred, when no 
fighting was permitted. Sometimes, they felt it too hard to refrain from 
fighting for three consecutive months. Therefore, if they needed to fight, they 
may postpone the month of al-Muharram to the one that follows it, which is 
Safar, and then delay it in the following year to another month. They may do 
this year after year, which ultimately led to their utter confusion. The 
Prophet's pilgrimage coincided with their decision for that year as they held 
the month of Dhul-Hijjah sacred. Hence, the Prophet mentioned that the time 
movement meant that it had turned back to its original form which God had 
decreed when He created the universe. 

Abu ‘Ubayd said: ‘They used to put months back, which is what God 
refers to as He says: “The postponement is only an excess of unbelief’. (9: 
37). If they needed to make a raid or fight in al-Muharram, they would 
postpone it to Safar, then they would postpone Safar in the following year. 
On that year of the Prophet's pilgrimage, it so occurred that al-Muharram was 
at its rightful time’. Qadi ‘Iyad mentioned other views in explaining the 
meaning of the hadith, but these are unclear, and some are invalid. 

The Prophet asked his audience about the day, the month and the city 
they were in. This he intended to highlight their importance, and he added to 
such importance by remaining silent for a while each time. To each of these 
questions, their answer: *God and His Messenger know better'. This is an 


aspect of the good manners of the Prophet’s Companions. They realized that 
the Prophet was not seeking information which he did not know. Hence, he 
was not expecting the naming of the day, month or the city. He wanted to 
highlight something different, as he actually did, saying: ‘Your blood, your 
property and your honour are forbidden for you in the same way as the 
sanctity of this day of yours in this month of yours in this city of yours’. Thus 
the Prophet lays great emphasis on the sanctity of people’s lives, property and 
honour, warning against defiling such sanctity. 

The Prophet also said in this hadith: "When I am gone, do not revert to 
error, with some of you striking [with their swords] the necks of others’. We 
explained this as we commented on Hadiths No. 121 and No. 122 in the Book 
of Faith, Volume 2. We explained that it cannot be cited in support of the 
view that commitment of sins makes a person an unbeliever. What is meant 
by ‘unbelief or error’ in this hadith is the denial of God’s favours and 
blessings, or that it refers to those who think it is lawful to wage war against 
Muslims without justification. 

The Prophet then says: ‘Let everyone who is present give this message to 
those who are not’. This makes clear that transmitting knowledge is a duty. It 
is indeed a collective duty, so that it becomes widely known. He adds: ‘Some 
of those who get to learn of it may have a better understanding of it than 
some of those who have listened to it’. Scholars cite this as evidence in 
support of people of learning reporting from others who are not well versed 
in Islamic knowledge, if they are accurate in their reporting. 

The Prophet made this address sitting on his camel while a man held its 
rein. The man did so in order to keep the camel quiet, so that it did not disturb 
the one riding it. It also shows that when addressing people, it is preferable 
for the speaker to be in a higher position than his audience, so that they can 
see and hear him well. 


Transmission 


Qadi 'lyad mentions that al-Daraqutni said that the tail part of hadith No. 


3836 is an error by Ibn “Awan. He refers to the part that says: ‘He then went 
and took two fine rams and slaughtered them, and took a good portion of 
lamb and shared it between us’. Al-Daraqutni adds that Ibn Sirin narrated the 
hadith from Anas, but Ibn 'Awn interpolated it here, narrating it from Ibn 
Simin from Abd al-Rahman ibn Abi Bakrah from his father from the 
Prophet’. 

Qadi ‘Iyad adds: ‘Al-Bukhari relates this hadith from Ibn ‘Awn, but does 
not mention this addition. Perhaps he deliberately left it out. Ayyüb and 
Qurrah narrate this hadith from Ibn Sirin in this chapter without this part. 
Most probably this addition comes at the end of a different hadith stating the 
Prophet's address on the Day of the Eid of Sacrifice. The narrator might have 
mistaken it, adding it to the address at the pilgrimage. Or perhaps these are 
two different hadiths and the one is added to the other. Muslim includes in 
the Book of Sacrifice a hadith narrated by Ayyüb and Hisham from Ibn Sirin 
from Anas, stating that 'the Prophet offered the prayer, then delivered a 
speech in which he ordered anyone who had slaughtered their sacrifice to 
redo it'. He adds at the end of the hadith: *He then went and took two fine 
rams and slaughtered them. The people then went up and shared out the 
offering’. This is the correct report which clears the matter. 


i Related by al-Bukhari, 1741, 4406, 5550. 7.078, 7447 and in shorter versions, 67, 105 and 3197. 
ii. The main part of the hadith is related by al-Bukhari as the previous one, but the last part about the 
two rams is related by al-Tirmidhi 1520, al-Nasa'1, 4401. 


CHAPTER 10 


THE ADMISSION OF KILLING AND ITS 
CONSEQUENCES 


[3839-32]. (Dar al-Salam 4164) 'Ubaydullah ibn Mu'adh al- 
‘Anbari narrated:' my father narrated; Abu Yünus narrated; from 
Simak ibn Harb; that Alqamah ibn Wa'il narrated to him that his 
father narrated to him: ‘I was sitting with the Prophet when a 
man leading another with a strip of leather came over and said: 
*Messenger of God, this man killed my brother". God's 
Messenger said: *Did you kill him?" (He said: If he does not 
confess, I shall provide clear evidence) He said: *Yes, I killed 
him”. [The Prophet] said: “How did you kill him?” He said: 
*Both of us were striking down the leaves of a tree when he 
insulted me. I was angry and I hit him with an axe on his 
temple causing his death". The Prophet said to the killer: *Do 
you have what you can pay for yourself as blood money?” The 
man said: *I have nothing other than my clothes and my axe". 
The Prophet said: ^Will your people buy your release?" He 
said: *I am too insignificant for them to do it". The Prophet 
handed the strip to the man [i.e., to the deceased's brother] and 
said: “Take your man”. He took him and left. When he had 
gone some distance, the Prophet said: *If he kills him, he is like 
him”. The man came back and said: “Messenger of God, I have 
been informed that you said: If he kills him, he is like him. I 


only took him with your consent”. God’s Messenger said to 
him: “Would you not wish that he bears your and your 
brother’s sin?” The man said: “Messenger of God! (and 
perhaps he said) Yes”. The Prophet said: “Then this is how it 
is”. He dropped the strip and let him go free.’ 
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[3840—33]. (Dar al-Salam 4165) Muhammad ibn Hatim narrated to 
me: Said ibn Sulayman narrated; Hushaym narrated; Isma‘il ibn 
Salim reported; from ‘“Alqamah ibn Wa'il; from his father. He said: 


‘God’s Messenger was brought a man who had killed another 
man. He let the victim’s next of kin have the killer. He took him 
away dragging him with a strip of leather around his neck. 
When he left, God’s Messenger said: “The killer and the killed 
will be in hell”. A man went to that man and told him what 
God’s Messenger said. He let the killer free’. 

Isma 1l ibn Salim said: ‘I mentioned this to Habib ibn Abi 
Thabit and he said: Ibn Ashwa’ narrated to me that “The 
Prophet had asked him to pardon the man but he refused”.’ 
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Text Explanation 


This hadith mentions the case of the two men who were striking a tree so that 
its leaves fall down and they would gather the leaves to feed their animals. 
They quarrelled and one of them killed the other. The hadith includes several 
points. The first is to be tough with criminals and bring them to the judge, 


even if they have to be tied. Also, an accused person should be asked about 
the charge, because his admission, if given, will be sufficient. The plaintiff 
and the judge will not then need to bring and question any witnesses. To rule 
in a case on the basis of admission is a verdict based on certainty, while other 
evidence simply makes up a case. The hadith further indicates that a ruler or a 
judge may request the victim’s relatives to pardon the offender. Such pardon 
may be given after the case is put for judgement. It also shows that a case of 
murder may be settled with the payment of blood money, because the Prophet 
asked the killer whether he had something to give to the victim’s relatives as 
blood money. Moreover the hadith confirms that admission of deliberate 
killing is acceptable. 

When the victim’s brother left, leading the killer away, the Prophet said: 
‘If he kills him, he is like him’, and in the second version, the Prophet said: 
‘The killer and the killed will be in hell’. These two statements by the 
Prophet need explanation. 

The first statement, ‘If he kills him, he is like him’, means that the two are 
of the same status, with neither having a credit higher than the other. The 
victim’s relative would have taken his full right by killing the killer of his 
brother. If he pardoned him, he would have done him a great favour and 
would have earned a rich reward from God in the Hereafter, in addition to the 
praise he would have abundantly given him in this life. Some scholars 
explain the Prophet’s statement as meaning that if the man killed his 
brother’s killer, he would be a killer like him, although the two killings are 
different with one forbidden and the other permissible. They are also equal in 
being motivated by anger and following desire. This is even more so because 
the Prophet tried to persuade the man to pardon the offender. The Prophet 
said his statement in this ambiguous way, speaking the truth, to give an 
intended and true impression. This is so in the hope that the victim’s brother 
might become apprehensive and might pardon the killer. The pardon would 
benefit both the victim and his brother, which is expressed in the Prophet’s 
subsequent words to the victim's brother: ‘Would you not wish that he bears 


your and your brother’s sin?’ At the same time, the pardon would benefit the 
offender as it would save his life. Since the pardon would be of benefit to all 
concerned, the Prophet achieved this through making an ambiguous 
Statement. 

Al-Damri and others scholars of the Shafi1 School as well as other 
schools said that when a scholar is asked for a ruling, he may give an 
ambiguous answer if he realizes that it serves a good purpose and remains 
true. They give the following example: a man asks whether a killer may 
repent and have his repentance accepted. The scholar fears that if he gives an 
affirmative answer, it will encourage killing because an aggressor may feel 
that killing someone is a pardonable offence and that he could always repent 
later. In this case, the scholar answers his questioner in the following way: ‘It 
is authentically reported that Ibn “Abbas said: ‘No repentance is accepted 
from a murderer’. The scholar’s answer is correct in as far as it goes, which is 
stating what Ibn “Abbas said. The scholar does not say that he and other 
scholars do not agree with Ibn 'Abbas's view on this point. Thus the 
questioner may form the impression that the scholar is of the same opinion 
and this would deter him from killing. 

A similar case is that of a question put to a scholar: ‘Does backbiting 
invalidate fasting?’ He answers: ‘A hadith states that backbiting invalidates 
fasting’. He does not mention any details to qualify the hadith. But God 
knows best. 

In the second hadith in this chapter, the Prophet said: ‘The killer and the 
killed will be in hell’. The Prophet did not say this in reference to these two 
people in particular. How could the statement refer to them when the killer 
was taken by the Prophet’s order? The Prophet was simply referring to 
another situation in which two Muslims fight each other unlawfully. In this 
case, both will be in hell because each of them intended to kill the other. The 
Prophet merely stated this in order to give an ambiguous impression, because 
of what we said earlier. The victim’s brother took that ambiguous impression 
and pardoned the killer. The intended result was achieved, but God knows 


best. 

The Prophet said to the victim’s brother: ‘Would you not wish that he 
bears your and your brother’s sin?’ Some scholars said that this means that he 
bears the burden of the one whom he killed because of his killing him, and 
the burden of his brother because he caused the loss of his brother. This 
would have been revealed to the Prophet in the case of this particular person. 
On the other hand, it is likely that the Prophet meant that if the brother would 
pardon the killer, his own and his killed brother’s sins would be wiped away. 
This would refer to their sins prior to the incident that led to the killing, and 
which were not related to the killer. Thus the Prophet’s words that the killer 
would ‘bear their burdens’ are used figuratively and they actually mean that 
their past sins would be wiped away, not transferred to the killer. 

Qadi 'lyad said that this hadith shows that when the death penalty is 
inflicted on a killer as retaliation, it does not absolve the killer totally. It only 
atones for his offence against God as he killed a life He created. The right of 
the killed person remains outstanding, but God knows best. 


i. Related by Abu Dawid, 4499, 4500 and 4501; al-Nasa'1, 4737—4,743 and 5430. 


CHAPTER 11 


WHO PAYS BLOOD MONEY? 


[3841-34]. (Dar al-Salam 4166) Yahya ibn Yahya narrated:' he 
said: I read out to Malik; from Ibn Shihab; from Abu Salamah; 
from Abu Hurayrah; that “Two women from MHudhayl 
[quarrelled] and one of them hurled something at the other, 
causing her miscarriage. The Prophet ruled a compensation: a 
male or female slave’. 
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[3842-35]. (Dar al-Salam 4167) Qutaybah ibn Sa‘id narrated:" 
Layth narrated; from Ibn Shihab; from Ibn al-Musayyib; from Abu 
Hurayrah; that he said: ‘God’s Messenger (peace be upon him) 
ruled in the case of a foetus belonging to a woman from Lahyan 
which was aborted dead, ordering compensation: a male or 
female slave. Then the woman against whom the compensation 
was ordered died. God’s Messenger ruled that her children and 
husband inherit her, and that the compensation for the 
miscarriage was payable by her close relatives [i.e., asabah]’. 
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[3843-36]. (Dar al-Salam 4168) Abu al-Tahir narrated to me:!! Ibn 
Wahb narrated [H]. Also, Harmalah ibn Yahya al-Tujibi narrated; 
Ibn Wahb reported; Yunus reported to me; from Ibn Shihab; from 
Ibn al-Musayyib and Abu Salamah ibn ‘Abd al-Rahman; that Abu 
Hurayrah said: “Two women from Hudhayl fought each other 
and one of them hurled a stone at the other and killed her with 
the foetus inside her. They put their dispute to God's 
Messenger (peace be upon him), and he ruled that the 
compensation for the embryo was a male or female slave. He 
also ruled that the blood money for the killed woman was 
payable by the killer's close relatives. She was to be inherited 
by her children and her other heirs. Hamal ibn al-Nabighah al- 
Hudhali said: *Messenger of God, why would I have to pay for 
one who neither drank nor ate; nor spoke nor cried? Such a 
one is a non-entity". The Prophet said: *This one is a brother of 
soothsayers", because he spoke in rhyme.’ 
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[3844-000]. (Dar al-Salam 4169) “Abd ibn Humayd narrated: “Abd 
al-Razzaq reported; Ma mar reported; from al-Zuhri; from Abu 
Salamah; from Abu Hurayrah. He said: ‘Two women fought...’ he 
narrated the full hadith but did not mention: ‘She was to be 
inherited by her children and her other heirs’. He also said: 
‘Someone said: “Why should we pay?” but did not mention 
Hamal ibn Malik by name. 
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[3845-37]. (Dar al-Salam 4170) Ishaq ibn Ibrahim al-Hanzali 
narrated:!" Jarir reported; from Mansur; from Ibrahim; from ‘Ubayd 
ibn Nudaylah al-Khuza 1; from al-Mughirah ibn Shu bah. He said: 
*A woman hit her husband's other wife with the pillar of a tent 
when she was pregnant, causing her death. One of them was 


from Lahyan. The Prophet ruled that the blood money for the 
killed woman and her foetus were payable by the close 
relatives, or asabah, of the killer. One man of the killer's 
relatives said: “Do we have to pay for one who neither ate nor 
drank nor cried? Such a one is a non-entity". The Prophet said: 
“A rhyme like that of Bedouins? He imposed the blood money 
on them”.’ 
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[3846-38]. (Dar al-Salam 4171-4172) Muhammad ibn Rafi 
narrated to me: Yahya ibn Adam narrated; Mufaddal narrated; from 
Mansur; from Ibrahim; from ‘Ubayd ibn Nudaylah; from al- 
Mughirah ibn Shu bah; that ‘A woman killed her husband's 
other wife by a pillar of a tent. The case was put to God's 
Messenger (peace be upon him) and he ruled that her close 
relatives pay the victim's blood money. She was pregnant, and 
he ruled compensation for the foetus. Some of her close 
relatives said: *Are we to pay compensation for one who 
neither ate nor drank, nor wept and cried? Such a one is a non- 


entity”. The Prophet said: “A rhyme like that of bedouins?”.’ 
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Muhammad ibn Hatim and Muhammad ibn Bashshar narrated to 
me: both said: “Abd al-Rahman ibn Mahdi narrated; from Sufyan; 
from Mansur; with the same chain of transmission: a text with the 
same meaning as the narration by Jarir and Mufaddal. 
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[3847-000]. (Dar al-Salam 4173) Abu Bakr ibn Abi Shaybah, 
Muhammad ibn al-Muthanna and Ibn Bashshar narrated: they said: 
Muhammad ibn Ja far narrated; from Shu bah; from Mansür, with 
their chain of transmission: the same text, except that it says: 
‘She miscarried. The case was put to the Prophet (peace be 
upon him) and he ruled that compensation was due, making it 
payable by the woman's guardians'. He did not mention blood 
money for the killed woman. 
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[3848-39]. (Dar al-Salam 4174) Abu Bakr ibn Abi Shaybah, Abu 
Kurayb and Ishaq ibn Ibrahim narrated (Abu Bakr’s text):” Waki 
(Ishaq said: ‘reported’ and the other two said: ‘narrated’); from 
Hisham ibn ‘Urwah; from his father; from al-Miswar ibn 
Makhramah. He said: *Umar ibn al-Khattab consulted the 
people regarding causing a woman's miscarriage. Al-Mughirah 
ibn Shu bah said: “I attended the Prophet (peace be upon him) 
when he ruled its compensation: a male or female slave”. 
‘Umar said: “Bring me someone to confirm what you said. 
Muhammad ibn Maslamah testified the same”.’ 


[v 


biU) prolyl cy Sus gs gil TIEG alc ty Kv sl S355 
pL oc «ga$9 (555 obs VI lds Ree CEN Ib) QS «JM 


Ge ot ul JÖ aojo oy juo- oc aul GE (895€ Wy 


$0 $2. 


Dipa Gath bf ôe UGS lys UI utl sò Äl coal 
JGS JG asi gf aie 1838) ud nd pling aile all sio Zu 
Alius i Xoxb à) 39x25 UG Glee Ap rug Gay null jak 


Text Explanation 


These hadiths mention compensation for causing the death and miscarriage of 
a foetus. The Prophet uses the word ghurrah, defining it as ‘a male or female 
slave’. Linguistically, the word ghurrah means ‘whiteness in the face’. 
Hence, Abu ‘Amr said that such a slave ‘must be white. A black one is not 
enough. The Prophet only used this word because he wanted to add 
something more to the person of a slave. Otherwise, he would not have 
mentioned it’. However, Figh scholars hold a different view. They do not 
specify a white slave, but stress that the compensation should be equal to one 
tenth of the blood money for an adult. 

Linguists say that the ghurrah means ‘the most precious part’, and in this 
hadith it refers to man because God has created man in the finest form. In 
some narrations in anthologies other than the Sahih it occurs as: ‘a 
compensation of a male or female slave or a mare or a mule’, but this is an 
invalid and unauthentic report. Yet some early scholars uphold it, as it is 
reported that Tawiis, ‘Ata’ and Mujahid said that the compensation is a male 
or female slave or a mare. Dawid said that whatever is referred to by the 
word ghurrah is sufficient. 

Scholars agree that the ghurrah is the blood money for a foetus, and that 
it is the same amount whether it is male or female. Scholars say that the 
reason is that the sex of the foetus may be unknown, which may lead to 
dispute. Therefore, Islamic law gives a ruling that prevents such dispute. The 
same is the case whether the foetus has developed its organs fully or not, or is 
still a morsel that has begun to take human shape. Whatever its form is like, 
the compensation is the same. The compensation is payable to its heirs, 
divided among them according to their inheritance shares. Thus, it is 
inherited but does not inherit from anyone. There is no similar case except 
that of a person who is partially free and partially a slave. According to our 
Shafi 1 School, he remains a slave who does not inherit. Yet is that strictly 
so? Perhaps the more relevant question would be: Can he be an heir? Two 
answers are given, and the more correct one is that he inherits. This is our 
view and the great majority of scholars agree. Qadi ‘Iyad mentions that some 


scholars said that the miscarried foetus is treated as one of the mother’s own 
organs, which means that the compensation is given to her in full. 

All the preceding relates to a foetus that is stillborn. If it is born alive then 
dies, the same blood money as that paid for an adult is payable. If it is male, 
the blood money is one hundred camels while fifty camels are payable as 
blood money if it is a female. This is agreed upon, whether it is killed 
deliberately or accidentally. When compensation, or ghurrah, is due, it is 
payable by the close relatives of the offender, not by the offender himself, 
according to al-Shafi t, Abu Hanifah and all Kufi scholars. Malik and the 
scholars of Basrah said that it is payable by the offender. Al-Shafi'1 and 
others said that an indemnity is payable by the offender, while some said that 
no indemnity is incurred by the offender. This is the view of Malik and Abu 
Hanifah, but God knows best. 

Hadith No. 3842 says: ‘God’s Messenger (peace be upon him) ruled in 
the case of a foetus belonging to a woman from Lahyan which was aborted 
dead, ordering compensation: a male or female slave. Then the woman for 
whom the compensation was ordered died. God’s Messenger ruled that her 
children and husband inherit her, and that the compensation for the 
miscarriage was payable by her close relatives [i.e., ‘asabah]’. Scholars said 
that the wording of the hadith may be wrongly understood. The correct 
meaning is that the woman who died is the one who was hit, i.e., the foetus’s 
mother, not the offender who hit her. This is clearly stated in the next hadith: 
‘She killed her and the foetus inside her’. Thus, the expression in the hadith, 
‘the woman for whom the compensation was ordered,’ actually means ‘to 
whom’. The phrase ‘by her close relatives’ refers to the relatives of the killer 
woman. 

Hadith No. 3843 says: “Two women from Hudhayl fought each other and 
one of them hurled a stone at the other and killed her with the foetus inside 
her.... God's Messenger (peace be upon him) ruled that the blood money for 
the killed woman is payable by the killer’s close relatives’. In Hadith 3845, 
she hit her ‘with a pillar of a tent’. This is understood to be a small stone and 


a small pillar which is rarely used with the intention of killing. Thus the case 
is one of semi-deliberate killing in which the blood money is payable by the 
offender’s close relatives, while neither retaliatory punishment nor blood 
money is payable by the offender. This is the view of al-Shafi 1 and the large 
majority of scholars. 

In hadith No. 3843: ‘Hamal ibn al-Nabighah al-Hudhali said: “Messenger 
of God, why would I have to pay from one who neither drank nor ate; nor 
spoke nor cried? Such a one is not considered”. The Prophet said: “This one 
is a brother of soothsayers”, because he spoke in rhyme’. Hamal is in fact Ibn 
Malik ibn al-Nabighah, but he is affiliated to his grandfather which was 
normal by the Arabs at the time. 

In this hadith the Prophet comments on what Hamal said, saying: “This 
one is a brother of soothsayers’. He said this because he spoke in rhyme. In 
the other version, the Prophet described it as bedouin rhyme. This is a 
criticism of the rhyme used by the speaker. Scholars said that the criticism 
applied for two reasons: the first is that it is contrary to Islamic law and tries 
to invalidate it, and the other is that it is affected. Using rhyming phrases is 
disapproved of on both counts. Yet the Prophet himself used rhyming phrases 
sometimes, but it came naturally, totally unaffected, and it certainly did not 
seek to counter Islamic law. 

Hadith No. 3845 mentions that ‘The Prophet ruled that the blood money 
for the killed woman and her foetus were payable by the close relatives, or 
‘asabah, of the killer’. This serves as the basis for the view of scholars that 
blood money for accidental killing is payable by the close relatives of the 
offender, except his or her parents and children. 


Transmission 


Hadith No. 3848 begins as follows: ‘Waki narrated from Hisham ibn ‘Urwah 
from his father from al-Miswar ibn Makhramah; he said: ‘Umar ibn al- 
Khattab consulted the people regarding causing a woman's miscatriage...’. 
This hadith is questioned by al-Daraqutni. He says: ‘Waki erred in this 


hadith and Hisham’s reporters disagreed with him. They do not mention al- 
Miswar, which is the correct way. Al-Bukhari relates the hadith as narrated in 
the other version which is the correct one’. 

Al-Bukhari relates the hadith ‘from Hisham from his father from al- 
Mughirah that “Umar asked about a woman's caused miscarriage’. 

The chain of transmission must include both ‘Urwah, Hisham's father, 
and al-Miswar so that it will be complete because ‘Urwah was not a 
contemporary of ‘Umar. It must have been reported to him by al-Miswar. 


i. Related by al-Bukhari, 5759 and 6904; al-Nasa'1, 4833. 

ii. Related by al-Bukhari, 6740 and 6909; Abu Dawid, 4577; al-Tirmidhi, 2111; al-Nasa’1, 4832. 

iii. Related by al-Bukhari in a shorter version, 6910; Abu Dawid, 4576; al-Nasa'1, 4833. 

iv. Related by Abu Dàwüd, 4568 and 4569; al-Tirmidhi in a shorter version, 1411; al-Nasa’1, 4836- 
4,842; Ibn Majah, 2632. 

v. Related by Abu Dawid, 4570; Ibn Majah, 2640. 


CHAPTER 1 


THE PUNISHMENT FOR THEFT AND ITS 
AMOUNT 


[3849-1]. (Dar al-Salam 4175-4176) Yahya ibn Yahya, Ishaq ibn 
Ibrahim and Ibn Abi “Umar narrated (Yahya’s text); Sufyan ibn 
‘Uyaynah (Ibn Abi “Umar said: ‘narrated’ and the other two said: 
‘reproted’); from al-Zuhri; from ‘Amrah; from ‘A’ishah. She said: 
‘God’s Messenger (peace be upon him) would cut the thief’s 
hand for [stealing] one-quarter of a dinar or more’. 
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Ishaq ibn Ibrahim and ‘Abd ibn Humayd narrated: both said: “Abd 
al-Razzaq reported; Ma mar reported [H]. Also, Abu Bakr ibn Abi 
Shaybah narrated; Yazid ibn Harun narrated; Sulayman ibn Kathir 
and Ibrahim ibn Sa‘d reported; all from al-Zuhri: the same text 
with the same chain of transmission. 
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[3850-2]. (Dar al-Salam 4177) Abu al-Tahir and Harmalah ibn 
Yahya narrated to me and al-Walid ibn Shuja’ narrated (al-Walid’s 
and Harmalah’s text)?! they said: Ibn Wahb narrated; Yünus 
reported to me; from Ibn Shihab; from ‘Urwah and ‘Amrah; from 
‘A’ishah; from God's Messenger (peace be upon him). He said: ‘A 
thief’s hand may not be cut unless he steals one-quarter of a 
dinar or more.’ 
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[3851-3]. (Dar al-Salam 4178) Abu al-Tahir, Harün ibn Sa‘id al- 
Ayli and Ahmad ibn ‘Isa narrated to me (Hariin’s and Ahmad’s 
text): Ibn Wahb (Abu al-Tahir said: ‘reported’ and the other two 
said: ‘narrated’); Makhramah reported to me; from his father; from 
Sulayman ibn Yasar; from ‘Amrah; that she heard ‘A’ishah 
narrating that she heard God’s Messenger (peace be upon him) say: 
‘A [thief’s] hand may not be cut except for a theft of one- 
quarter of a dinar or more.’ 
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[3852-4]. (Dar al-Salam 4179—4180) Bishr ibn al-Hakam al- Abdi 
narrated to me: “Abd al- Aziz ibn Muhammad narrated; from Y azid 
ibn Abdullah ibn al-Had; from Abu Bakr ibn Muhammad; from 
‘Amrah; from ‘A’ishah; that she heard the Prophet (peace be upon 
him) say: ‘A thief’s hand may not be cut unless he steals one- 
quarter of a dinar or more'. 
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Ishaq ibn Ibrahim, Muhammad ibn al-Muthanna and Ishaq ibn 
Mansür narrated: all from Abu ‘Amir al-Aqadr ‘Abdullah ibn 
Ja far narrated; a descendant of al-Miswar ibn Makhramah; from 
Yazid ibn “Abdullah ibn al-Had; with the chain of transmission: 
the same text. 
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[3853-5]. (Dar al-Salam 4181) Muhammad ibn ‘Abdullah ibn 
Numayr narrated;" Humayd ibn ‘Abd al-Rahman al-Ru'àsi 
narrated; from Hisham ibn ‘Urwah; from his father; from ‘A’ishah. 
She said: ‘During the Prophet’s lifetime no hand of a thief was 
cut for anything less than the value of a shield: a buckler or 
body armour. Both were items of value’. 
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[3854-000]. (Dar al-Salam 4182) “Uthman ibn Abi Shaybah 
narrated:* “Abdah ibn Sulayman and Humayd ibn ‘Abd al-Rahman 
narrated [H]. Also, Abu Bakr ibn Abi Shaybah narrated; “Abd al- 
Rahim ibn Sulayman narrated [H]. And, Abu Kurayb narrated; Abu 
Usamah narrated; all from Hisham; with the same chain of 
transmission: a similar text to the narration of Ibn Numayr 
from ‘Abd al-Rahman al-Ru’asi. In ‘Abd al-Rahim’s and Abu 
Usamah’s narrations, she said: ‘It had its value at the time’. 
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[3855-6]. (Dar al-Salam 4183) Yahya ibn Yahya narrated:v he 
said: I read out to Malik; from Nafi'; from Ibn ‘Umar; that *God's 
Messenger cut [the hand of] a thief for stealing a buckler worth 
three dirhams’. 
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[3856-000]. (Dar al-Salam 4184) Qutaybah ibn Said and Ibn 
Rumh narrated; from al-Layth ibn Sa'd [H]. Also, Zuhayr ibn Harb 
and Ibn al-Muthanna narrated: both said: Yahya (who is al-Qattan) 
narrated [H]. And, Ibn Numayr narrated; my father narrated [H]. 
Further, Abu Bakr ibn Abi Shaybah narrated; “Alt ibn Mushir 
narrated; all from ‘Ubaydullah [H]. Also, Zuhayr ibn Harb narrated 
to me; Isma ‘il (meaning ibn “Ulayyah) narrated [H]. And, Abu al- 
Rabr and Abu Kamil narrated: both said: Hammad narrated [H]. 
Further, Muhammad ibn Rafi narrated to me; “Abd al-Razzaq 
narrated; Sufyan reported; from Ayyub al-Sakhtiyani, Ayyub ibn 
Misa and Isma il ibn Umayyah [H]. Moreover, Abdullah ibn “Abd 
al-Rahman al-Darimi narrated to me; Abu Nu'aym reported; 
Sufyan narrated; from Ayyüb, Ismail ibn Umayyah, “Ubaydullah 
and Misa ibn ‘Uqbah [H]. Also, Muhammad ibn Rafi’ narrated; 
‘Abd al-Razzaq narrated; Ibn Jurayj reported; Ismail ibn Umayyah 
reported to me [H]. And, Abu al-Tahir narrated to me; Ibn Wahb 
reported; from Hanzalah ibn Abi Sufyan al-Jumahi, “Ubaydullah 
ibn Umar, Malik ibn Anas and Usamah ibn Zayd al-Laythi; all of 
them from Nafi ; from Ibn “Umar; from the Prophet (peace be upon 


him): the same text narrated by Yahya from Malik. However, 
some of them said ‘valued’ and some said ‘priced at three 
dirhams’. 
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[3857-7]. (Dar al-Salam 4185) Abu Bakr ibn Abi Shaybah and 
Abu Kurayb narrated: both said: Abu Mu awiyah narrated; from 
al-A ‘mash; from Abu Salih; from Abu Hurayrah. He said: ‘God’s 
Messenger (peace be upon him) said: “May God curse the 
thief: he steals an egg and his hand is cut off; or steals a rope 


and his hand is cut off”. 
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[3858-000]. (Dar al-Salam 4186) ‘Amr al-Naqid, Ishaq ibn 
Ibrahim and ‘Ali ibn Khashram narrated: all from ‘Isa ibn Yunus; 
from al-A'mash; with the same chain of transmission: the same 
text, except for saying: ‘If he steals a rope, and if he steals an 


egg...’. 
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Text Explanation 


Qadi 'Iyad said: ‘God, the Exalted, has protected people's property by 
legislating cutting the hand of the thief. He has not prescribed this 
punishment for anything else, such as embezzlement and forcible 
appropriation, because these instances are much fewer than theft. Also, what 
is taken in these other ways can be retrieved through the authorities, and can 
be proven relatively easily. By contrast, theft can rarely be proven. Hence, 
Islamic law looks at it far more seriously and prescribes a stern punishment 
for it, to serve as an effective deterrent. Muslims are unanimous that a thief is 
punished by hand cutting, but they differ on some details thereof’. 


The hadiths in this chapter mention the mandatory punishment for theft 
and that it is enforceable when the stolen property is worth a certain amount, 
which during the Prophet’s lifetime was a quarter of one dinar.¥!' Scholars 
differ concerning the threshold that makes the mandatory punishment 
enforceable, and how much it is. Some are of the view that no threshold is 
prescribed, and that the punishment applies whether the stolen property is 
large or small. This is the view of al-Shafi T's grandson. Qadi ‘Iyad attributes 
it to al-Hasan al-Basri, scholars of the Zahirl School and al-Khawarij. In 
support of their view, they cite the Qur'anic verse stipulating the punishment: 
‘As for the man or the woman who is guilty of stealing, cut off their hands in 
requital for what they have wrought, as an exemplary punishment ordained 
by God'. (5: 38) They do not attach the hadiths in this chapter as a condition. 

The majority of scholars said, on the basis of these authentic hadiths, that 
a thief's hand can only be cut if the theft amounts to a certain threshold or 
exceeds it. Scholars then differed regarding the amount of the threshold. Al- 
Shafi 1 said: it is a quarter of a dinar in gold or whatever is valued at a quarter 
of a dinar, whether its price is three dirhams or more or less. No hand is cut in 
punishment of a theft below this amount. This is the view of many, or rather 
the majority of scholars. It is the view of ‘A’ishah, ‘Umar ibn ‘Abd al- Aziz, 
al-Awza 1, al-Layth, Abu Thawr, Ishag and many others. It is also reported to 
be said by Dawud. Malik, Ahmad and Ishaq (in one report) said that a hand is 
cut for a theft of one quarter of one dinar or three dirhams, or what is of either 
value, but not for an amount below these. Sulayman ibn Yasar, Ibn 
Shibrimah, Ibn Abi Layla and al-Hasan (in one report) said: No hand cutting 
for a theft of less than five dirhams. This is reported to have been expressed 
by ‘Umar ibn al-Khattab. Abu Hanifah and his disciples said that no hand 
cutting is done except for a theft of ten dirhams or something of that value. 
Qadi ‘Iyad mentions that some Companions of the Prophet considered the 
threshold to be four dirhams. ‘Uthman al-Batti said one dirham, al-Hasan said 
two dirhams, while al-Nakha 1 is reported to have mentioned the threshold to 
be forty dirhams or four dinars. 


The correct view is that expressed by al-Shafi' 1 and scholars sharing the 
same view. The Prophet himself determined the threshold in these hadiths as 
one quarter of one dinar. Any other estimate is rejected as they rely on no 
correct basis and they disagree with the clear text of these authentic hadiths. 
Hadith No. 3855 mentions that the Prophet cut the hand of a thief who stole a 
buckler valued at three dirhams. This is understood as included in the 
Prophet’s statement ‘one quarter of a dinar or more’. Moreover, this is a 
particular case, not a general one. It is not right to disregard the amount the 
Prophet specified as the threshold to take up this report, which is considered 
consistent with what he said. The same applies to the hadith No. 3853 which 
says that during the Prophet’s lifetime: ‘No hand of a thief was cut for 
anything less than the value of a shield’. It is understood that such value was 
a quarter of one dinar. This understanding is necessary in order to ensure 
consistency between this hadith and the specific amount the Prophet 
mentions. 

Some Hanafi scholars and some others cite in support of their view a 
narration which says: ‘He enforced the cutting of a hand for a buckler worth 
ten dirhams’, while another report puts its price at five dirhams. This report is 
lacking in authenticity, which means that it may not be implemented if it is 
the only hadith on the subject. How can it be upheld when it is contrary to 
authentic hadiths which specify the threshold at one quarter of one dinar. 
Moreover, it may be understood for relating a case in which the stolen item 
happened to be ten dirhams, not that it was a condition for the enforcement of 
the mandatory punishment. This narration does not imply that the figure it 
gives is the threshold. 

In hadith No. 3857 the Prophet says: ‘May God curse the thief: he steals 
an egg and his hand is cut off; or steals a rope and his hand is cut off’. Some 
people suggested that this refers to the iron helmet people wear in war, as it is 
called baydah in Arabic which is the same word as egg. The rope refers to the 
rope which ties a boat to anchor. Each of these is worth more than a quarter 
of one dinar. More careful scholars reject this explanation, considering it 


flimsy. They say: the iron helmet and the rope of the boat have their clear 
value, and they do not fit in the present context. Indeed, such usage is 
contrary to proper literary style. Normally, a person who takes some risk in 
order to gain something of value is appreciated. Disapproval is heaped on one 
who takes a risk for what is worthless. This shows that the context requires 
the mention of something of minimum value. The hadith aims to contrast the 
great loss of one’s hand in order to take a very small amount, which is one- 
quarter of one dinar. When the situation is thus considered, this amount is as 
worthless as an egg or a small rope. Or perhaps the Prophet is referring to 
eggs and ropes in general, or that if a thief steals an egg and escapes 
punishment, he will continue to steal and this will eventually lead to the loss 
of his hand. It was the first theft of an egg that led to such loss. Alternatively, 
a thief may steal a rope or an egg and the governor impose the severe penalty 
of cutting his hand as a matter of policy, in order to deliver a warning to the 
people that he is uncompromising in matters of crime and punishment. Some 
said that the Prophet said this hadith when the verse stating the punishment 
for theft was revealed in general terms, specifying no threshold. Hence, it was 
consistent with the apparent meaning of the verse, but God knows best. 

In hadith No. 3853 it is stated that during the Prophet’s lifetime, no hand 
cutting was done for stealing anything less than the price of ‘a shield: a 
buckler or body armour. Both were items of value’. The value of either was 
one quarter of a dinar, as stated in some versions. 

In hadith No. 3857, the Prophet curses a thief. This confirms that it is 
permissible to curse an offender who is unidentified, because it is rendered as 
a curse in general, rather than being specific to a person. This is permissible 
as God says: ‘Let God’s curse befall the wrongdoers’. It is, then, not 
permissible to curse a particular person. Qadi ‘Iyad said that some scholars 
permit cursing a specific person as long as he has not received his mandatory 
punishment. Once the punishment has been enforced, he may not be cursed, 
because the punishment wipes away the offence. However, this argument is 
invalid in the light of the authentic hadiths prohibiting cursing. It is necessary 


to apply the prohibition to cursing specific people so that we can reconcile 
the relevant hadiths, but God knows best. 

Scholars say that it is a condition for the stolen property to have been kept 
in a safe place. The mandatory punishment of hand cutting does not apply 
unless what is stolen was taken away from such a safe place. A safe place is 
determined by tradition: what people generally consider a safe place for a 
particular article. Dawud disagrees, as he does not consider the stolen article 
being in a safe place a condition for the enforceability of the mandatory 
punishment. Another condition is that the thief has no assumed claim to the 
stolen property. If he has such an assumption, the mandatory punishment is 
not enforced. Another condition is that the owner of the stolen property 
claims it. 

Scholars are unanimous that a first theft is punished by cutting the thief’s 
right hand. Al-Shafi' 1, Malik, Madinah scholars, al-Zuhri, Ahmad, Abu 
Thawr and other scholars said that if he steals again, his left foot is cut. A 
third theft cuts his left hand and fourth his right foot. Any further theft is 
given a discretionary punishment. Al-Shafi' t, Abu Hanifah, Malik and the 
majority of scholars said that a hand is cut at the joint between it and the arm, 
while a foot is cut at the joint with the shin. ‘Ali said that the foot is cut in the 
middle of the foot. This is also the view of Ahmad and Abu Thawr. Some 
early scholars said that the hand is cut at the elbow and others said at the 
shoulder joint, but God knows best. 


i. Related by al-Bukhari, 6789; Abu Dawid, 4383; al-Tirmidhi, 1445; al-Nasa'1, 4931—4,936; Ibn 
Majah, 2585. 

ii. Related by al-Bukhari, 6790; Abu Dàwüd, 4384; al-Nasa'1, 4930. 

iii. Related by al-Nasa'1, 4950, 4951, 4954 and 4955. 

iv. Related by al-Bukhari, 6792. 

v. Related by al-Bukhari, 6792 and 6794. 

vi. Related by al-Bukhari, 6795; Abu Dawüd, 4385; al-Nasa'1, 4923. 

vii. Related by al-Nasa"1, 4888; Ibn Majah, 2583. 

viii. The dinar was the gold currency and it was equal to ten dirhams, which was the silver currency. 


CHAPTER 2 


NO INTERCESSION IN MANDATORY 
PUNISHMENTS 


[3859-8]. (Dar al-Salam 4187) Qutaybah ibn Sa ‘id narrated:' Layth 
narrated [H]. Also, Muhammad ibn Rumh narrated; al-Layth 
reported; from Ibn Shihab; from ‘Urwah; from ‘A’ishah; that ‘The 
people of Quraysh were disturbed about the Makhzümi woman 
who had committed theft. They wondered, who will speak to 
God’s Messenger about her? Some said: “Who will venture to 
speak to him other than his loved one, Usamah?” Usamah 
spoke to him, but God’s Messenger (peace be upon him) said: 
“Are you interceding to stop a mandatory punishment decreed 
by God?” He then stood up and addressed the people, saying: 
“People, learn that what had ruined communities before you 
was that if one of their nobles committed theft, they would let 
him go free, but if a weaker person stole, they would enforce 
the mandatory punishment. By God, were Fatimah bint 
Muhammad to steal, I will cut [off] her hand”.’ 

In Ibn Rumh’s narration: ‘Communities before you were 
ruined because...’. 
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[3860—9]. (Dar al-Salam 4188) Abu al-Tahir and Harmalah ibn 
Yahya narrated to me (Harmalah's text) both said: Ibn Wahb 
reported. He said: Yünus ibn Yazid reported to me; from Ibn 
Shihab. He said: ‘Urwah ibn al-Zubayr reported to me; from 
‘A’ishah, the Prophet's wife, that ‘The people of Quraysh were 
disturbed about the Makhzümi woman who had committed 
theft during the Prophet’s lifetime, at the time of the Victorious 
Expedition." They wondered, who will speak to God's 
Messenger about her? Some said: “Who will venture to speak 
to him other than his loved one, Usamah ibn Zayd?" She was 
brought in to God's Messenger (peace be upon him), and 
Usamah ibn Zayd spoke to him about her [to reduce her 
punishment]. God's Messenger's face changed colour, and he 
said [to Usamah]: *Are you interceding to stop a mandatory 
punishment decreed by God?" Usamah said to him: 
“Messenger of God, pray to God to forgive me”. Later that 
afternoon, God’s Messenger addressed the people, praising 


God as He deserves to be praised, then said: “Meanwhile, what 
had ruined communities before you was that if one of their 
nobles committed theft, they would let him go free, but if a 
weaker person stole, they would enforce the mandatory 
punishment. As for me, by the One who holds my soul in His 
hand, were Fatimah bint Muhammad to steal, I will cut [off] 
her hand”. He then gave instructions concerning that woman 
and her hand was cut off’. 

Yünus said: Ibn Shihab said: ‘Urwah said: ‘A’ishah said: ‘She 
sincerely repented after that, and she got married. She used to 
come to me and I would put her requests to God’s Messenger 
(peace be upon him)’. 
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[3861-10]. (Dar al-Salam 4189) ‘Abd ibn Humayd narrated:'’ “Abd 
al-Razzaq reported; Ma mar reported; from al-Zuhri; from ‘Urwah; 
from ‘A’ishah. She said: ‘A woman from the Makhzüm clan 
used to borrow articles, then she would deny having borrowed 
them. The Prophet (peace be upon him) ordered that her hand 
be cut off. Her people spoke to Usamah ibn Zayd and he 
interceded with the Prophet concerning her...’ he added a 
similar text to the narration by al-Layth and Yünus. 
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[3862-11]. (Dar al-Salam 4190) Salamah ibn Shabib narrated:" al- 
Hasan ibn A'yan narrated; Ma qil narrated; from Abu al-Zubayr; 


from Jabir; that ‘A woman from the Makhzüm clan committed 
theft. She was brought to the Prophet (peace be upon him). She 


appealed to Umm Salamah, the Prophet’s wife. The Prophet 
said: “By God, had she been Fatimah, I would cut [off] her 
hand”. Her hand was cut off.’ 
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Text Explanation 


In this chapter, Muslim mentions the hadiths that prohibit intercession with 
the aim of stopping or reducing mandatory punishments. These make clear 
that such interference was the cause of the ruin that afflicted the Children of 
Israel. Scholars are unanimous that once an offence bearing a mandatory 
punishment has been put to the ruler of the Muslim state, or to a judge, no 
intercession is permissible. Prior to that, most scholars say that intercession is 
permissible, if the one on whose behalf the intercession is made is not an evil 
person who causes harm to people. No intercession is admissible for one who 
is evil or one who harms others. Other offences which do not carry a 
specified mandatory punishment, but are left to the discretion of the judge, 
are open to intercession, whether they are already put up for judgement or 
not. These are lesser offences, and intercession is acceptable if the offender is 
not an evil, aggressive person. The hadiths refer to the alarm some people of 
the Quraysh felt at the prospect of the woman from Makhzüm, one the 
noblest Quraysh clans, having her hand cut off for committing theft. They 
wanted to speak to the Prophet but were apprehensive. Hence, they 
wondered: ‘Who will venture to speak to him other than his loved one, 


Usamah?’ This highlights a certain quality of Usamah, as it refers to his 
position in relation to God’s Messenger (peace be upon him). The Prophet’s 
reaction to Usamah’s intercession was to address the people and say: ‘By 
God, were Fatimah bint Muhammad to steal, I will cut [off] her hand’. This 
confirms the permissibility of saying an oath without being asked. It is 
desirable if it enhances the intended meaning, as this is clear in the hadith. 
There are many similar examples in Hadith. We mentioned in the Book of 
Faith the different views of scholars regarding swearing by God’s name. 

Hadith No. 3861 mentions: ‘A woman from the Makhziim clan used to 
borrow articles, then she would deny having borrowed them. The Prophet 
(peace be upon him) ordered that her hand be cut off. Her people spoke to 
Usamah ibn Zayd and he interceded with the Prophet concerning her...’. 
Scholars said that what the hadith implies is that she had her hand cut off 
because of stealing, not because of denying what she borrowed. The case of 
borrowing is mentioned to describe the woman, not as the cause of her 
punishment. Muslim clearly mentions in all other hadiths that she committed 
theft and was given the mandatory punishment for stealing. Therefore, this 
hadith should be understood in the light of the others, because this is all one 
case. Yet a number of scholars said that this hadith is odd and contrary to the 
majority of narrators. Such narrations are discounted. However, other 
scholars point out that theft is not mentioned in this version because the 
narrator wanted to highlight the point of inadmissibility of intercession to 
reduce mandatory punishments. It is not intended to give any information 
about the theft. 

The great majority of scholars said that a person who denies having 
borrowed some article is not punished by cutting off his or her hand. They 
explain the hadith in the same light we have mentioned. However, Ahmad 
and Ishaq said that this offence also incurs cutting off the person’s hand. 


li. 


iii. 


Related by al-Bukhari, 3475, 6788 and in shorter versions 3732 and 6787; Abu Dawüd, 4373; al- 
Tirmidhr, 1430; al-Nasa’1, 4914; Ibn Majah, 2547. 

Related by al-Bukhari, 4304 and in a shorter version, 2648 and 6800; Abu Dawid in a similar and 
shorter version, 4396; al-Nasa'1, 4917 and 4918. 

The Victorious Expedition refers to the military operation which ensured the takeover of Makkah 
by the Prophet. It involved only a small skirmish. 

Related by Abu Dawid, 4374. 

Related by al-Nasa'1, 4906. 


CHAPTER 3 


MANDATORY PUNISHMENT FOR 
ADULTERY 


[3863-12]. (Dar al-Salam 4191) Yahya ibn Yahya al-Tamimi 
narrated:' Hushaym reported; from Mansür; from al-Hasan; from 
Hittan ibn “Abdullah al-Raqashi; from ‘Ubadah ibn al-Samit. He 
said: ‘God’s Messenger (peace be upon him) said: “Learn from 
me! Learn from me! God has opened another way for them: a 
virgin with a virgin - one hundred lashes and exile for one year; 
and a married one with a married one — a hundred lashes and 
stoning".* 
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‘Amr al-Nagid narrated: Hushaym narrated; Mansür reported; with 
the same chain of transmission: the same text. 
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[3864-13]. (Dar al-Salam 4192) Muhammad ibn al-Muthanna and 
Ibn Bashshar narrated: both from ‘Abd al-A la; Ibn al-Muthanna 
said ‘Abd al-A ‘la narrated; Sa'1d narrated; from Qatadah; from al- 
Hasan; from Hittan ibn “Abdullah al-Raqashi; from “Ubadah ibn al- 
Samit. He said: ‘When the Prophet received revelations, he 
would feel the stress and his face would look very serious. One 
day he received revelations and was in such condition. When it 
was over and he felt the relief, he said: ‘Learn from me. God 
has opened another way for them: a married one with a 
married one, and a virgin with a virgin. For the married one: a 
hundred lashes then stoning; and for the virgin: one hundred 
lashes followed by exile for a year’. 
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[3865-14]. (Dar al-Salam 4193) Muhammad ibn al-Muthanna and 
Ibn Bashshar narrated: both said: Muhammad ibn Ja far narrated; 
Shu bah narrated [H]. Also, Muhammad ibn Bashshar narrated; 
Mu adh ibn Hisham narrated; my father narrated; both from 
Qatadah; with the same chain of transmission: however, in their 
hadith, the Prophet says: ‘A virgin is flogged and exiled, and a 


married one is flogged and stoned’. They mention neither a 
year nor a hundred. 
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Text Explanation 


In Hadiths No. 3863 and No. 3864, the Prophet says: ‘God has opened 
another way for them’. He is referring to the Qur'anic verse that says: ‘As for 
those of your women who are guilty of gross immoral conduct, call upon four 
from among you to bear witness against them. If they so testify, then confine 
the guilty women to their houses until death takes them or God opens another 
way for them'. (4: 15) The Prophet thus explains that this is the way God has 
opened. 

Scholars differ in their views about this Qur'anic verse, with some saying 
that it is a clear and valid ruling, and this hadith provides an explanation for 
it. Others say that it is abrogated by the Qur'anic verse in Surah 24, Light, 
which says: ‘As for the adulteress and the adulterer, flog each of them with a 
hundred stripes, and let not compassion for them keep you from [carrying 
out] this law of God, if you truly believe in God and the Last Day; and let a 
number of believers witness their punishment’. (24: 2) Other scholars said 
that the verse in Surah 24 is concerned with virgin adulterers and the one in 
Surah 4 with married ones. 

Scholars are unanimous that the mandatory punishment for unmarried 
adulterers is one hundred lashes and for married ones it is stoning. All 
Muslims agree on this, except for what Qadi ‘Iyad and others mention 


whereby al-Khawarij and some of the Mu tazilah, including al-Nazzam and 
his disciples, do not uphold the punishment of stoning. Scholars also differ 
concerning flogging the married adulterer before stoning, with some saying 
that both punishments are due. This is the view of “Ali ibn Abi Talib, al- 
Hasan al-Basri, Ishaq ibn Rahawayh, Dawid and Zahiri scholars as well as 
some Shafi'1 scholars. The great majority of scholars, however, say that what 
is mandatory is the stoning only. Qadi ‘Iyad mentions that some Hadith 
scholars say that the two punishments are enforceable if the adulterer is a 
mature married man, but only stoning is enforceable if he is a young married 
man. This is wrong and without basis. The view of the majority of scholars is 
based on the fact that many hadiths show that the Prophet applied only the 
stoning, as in the case of Ma iz and the Ghamidi woman. Also, the Prophet 
said to one of his Companions: ‘Unays, go tomorrow to this man's wife. If 
she confesses, stone her'. They add that the hadith that requires both flogging 
and stoning was abrogated, as it was in the early stage. 

The Prophet says in these hadiths that an unmarried adulterer is also 
punished by ‘exile for a year’. This gives evidence in support of the view of 
al-Shafi 1 and the majority of scholars that the adulterer, man and woman, 
must be sent into exile for a year. Al-Hasan said that exile is not obligatory. 
Malik and al-Awza'1 said that women are not sent into exile. The same is 
reported from ‘All. They argue that her exile puts her at risk and exposes her 
to temptation. This is the reason a woman is not permitted to travel unless she 
is accompanied by a close relative. Al-Shafi T's view is based on Hadith 3863 
in which the Prophet says: ‘a virgin with a virgin one hundred lashes and 
exile for one year’. As for slaves, males or females, committing adultery, al- 
Shafi I gives three views. The first is that each will be sent into exile for a 
year, according to the apparent meaning of the hadith. This is also the view of 
Sufyan al-Thawri, Abu Thawr, Dawid and Ibn Jarir. The second view is that 
their exile is for half a year, based on the Qur’anic verse that says: ‘If after 
their marriage, they are guilty of gross immoral conduct, they shall be liable 
to half the penalty to which free women are liable’. (4: 25) This is the most 


correct view, according to our scholars. This verse restricts the import of the 
hadith and according to scholars of legal theory, this is perfectly acceptable. 
If one Qur’anic statement may restrict the import of another Qur’anic 
Statement, it may do the same with a hadith. The third view is that a slave, 
whether male or female, is not exiled in punishment for adultery. This is the 
view of al-Hasan al-Basri, Hammad, Malik, Ahmad and Ishaq, based on the 
hadith concerning a female slave who commits adultery. In this hadith, the 
Prophet says: ‘flog her’. He did not mention her exile. Moreover, sending a 
slave into exile punishes his master, who has nothing to do with the offence. 
Shafi 1 scholars say in response that this hadith does not refer to exile, while 
the other hadith is clear in requiring it. It must be implemented, but God 
knows best. 

In explaining the punishment, the Prophet says: ‘a virgin with a virgin, 
and a married one with a married one...’. This does not stipulate a condition. 
A virgin who commits adultery is punishable by flogging and exile, whether 
his offence is committed with another virgin or with a married one. A married 
adulterer is punished by stoning, whether his offence is with a married person 
or a virgin. The expression in the hadith states the most frequent cases. 

What is meant by a ‘virgin’ is a man or a woman who has not had sexual 
intercourse within a legitimate marriage while he or she is a sane, free adult, 
even though they might have had intercourse in an incorrect relationship, an 
invalid marriage or similar. A *married' person is defined, for the purposes of 
these hadiths, as one who has had at least one full sexual intercourse in a 
legitimate marriage at a time when he or she was a free, sane adult. In all this, 
a Muslim and non-Muslim, intelligent or idiot, are treated in the same way, 
but God knows best. 

Hadith No. 3864 says: ‘When the Prophet received revelations, he would 
feel the stress and his face would look very serious'. Such physical change 
affecting the Prophet during the process of revelation was due to the fact that 
it was hard. God tells the Prophet: ‘We shall bestow on you a weighty 
message’. (73: 5) The hadith also mentions ‘stoning’, but in Arabic this is 


expressed as ‘hurling stones’. This means that using stones only is preferable, 
but hurling other objects is permissible. 


Transmission 


Hadith No. 3863 is given a second chain of transmission which states: * Amr 
al-Naqid narrated, Hushaym narrated, Mansur reported with the same chain 
of transmission: the same text'. This gives us two useful points. The first is 
that it provides a second chain of transmission of the hadith, increasing its 
authenticity. The second point is that the narrator, Hushaym, is considered 
‘misleading’. In the first chain of transmission he narrates the hadith ‘from 
Mansür. This formula is unacceptable from one who is graded as 
‘misleading’, unless there is some other evidence confirming the chain of 
transmission. This is provided in the second chain as Hushaym says ‘Mansur 
reported’ meaning that the hadith was read out from his book, by one of 
Mansür's students in his presence when Hushaym was also in attendance. We 
have explained this case on several occasions. 


i Related by Abu Dawid, 4415 and 4416; al-Tirmidhi, 1434; Ibn Majah, 2550. 


CHAPTER 4 


STONING AS THE PUNISHMENT FOR 
ADULTERY 


[3866-15]. (Dar al-Salam 4194—4195) Abu al-Tahir and Harmalah 
ibn Yahya narrated to me:! both said: Ibn Wahb narrated; Yünus 
reported to me; from Ibn Shihab. He said: 'Ubaydullah ibn 
‘Abdullah ibn ‘Utbah reported to me; that he heard “Abdullah ibn 
‘Abbas say: ‘Umar ibn al-Khattab said as he was seated on God's 
Messenger’s platform [i.e., minbar]: ‘God sent Muhammad 
(peace be upon him) with the truth and he revealed the Book to 
him. Among what was revealed to him was the verse 
mentioning the stoning. We recited, understood and 
appreciated this verse. God’s Messenger enforced the stoning 
punishment and we did after him. I fear that as a long time 
goes by someone may Say: we do not see any mention of stoning 
in God’s Book. They would thus abandon a duty stated by God. 
The stoning is indeed in God’s Book, binding on any man or 
woman who commits adultery after having been married, if the 
right evidence is established, or there is a pregnancy or 
confession’. 
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Abu Bakr ibn Abi Shaybah, Zuhayr ibn Harb and Ibn Abi ‘Umar 
narrated: they said: Sufyan narrated; from al-Zuhri; with the same 
chain of transmission: the same text. 
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Text Explanation 


In this hadith, “Umar says that the Qur'anic revelations included ‘the verse 
mentioning the stoning. We recited, understood and appreciated it’. He is 
referring to the verse saying: ‘If a married man or woman commit adultery, 
stone them totally’. This belongs to the category of abrogated text but the 
ruling remains applicable. There are cases where the ruling is abrogated, but 
the text is retained, and other cases where both ruling and text are abrogated. 
When a text is abrogated, it no longer has the status of the Qur’an and the 
rules attached to the Qur’an, such as its prohibition to be recited by a person 
who is in a state of ceremonial impurity. The fact that the Prophet’s 


Companions did not write down this verse serves as clear evidence that what 
is abrogated is not written in any copy in the Qur’an. Moreover, that ‘Umar 
declared the applicability of the stoning as he was sitting on the platform with 
the Prophet’s Companions and other people attending, without any of them 
expressing disagreement, is clear evidence that the stoning punishment is 
confirmed. This may be cited as evidence that flogging is not added to the 
stoning, but this is not acceptable, because ‘Umar did not refer to the 
flogging, which is confirmed in the Qur’an and the Sunnah. 

‘Umar said: ‘I fear that as a long time goes by someone may say: we do 
not see any mention of stoning in God’s Book. They would thus abandon a 
duty stated by God’. What “Umar feared actually took place as al-Khawarij 
and others denied the stoning as we explained earlier. ‘Umar’s statement 
indicates his insight and status. It may be that he was told this by the Prophet 
(peace be upon him). 

He then said: *The stoning is indeed in God's Book, binding on any man 
or woman who commits adultery after having been married, if the right 
evidence is established, or there is a pregnancy or confession'. Scholars are 
unanimous that the punishment of stoning is applicable only to a married 
adulterer, and we mentioned earlier to whom this description applies. They 
also agree that if clear evidence is established, then the guilty is stoned to 
death. The clear evidence is the testimony of four witnesses who are men of 
integrity testifying to having seen the act of adultery. Nothing less than four 
witnesses is acceptable. They also agree that stoning is mandatory and 
enforceable on a married person who confesses to having committed adultery 
if his confession is proper and valid. They disagree concerning repeating such 
confession four times, and we will discuss this point. 

Is pregnancy sufficient evidence of adultery? It is ‘Umar ibn al-Khattab’s 
view that a woman who becomes pregnant and has no husband, or master, 
then the mandatory punishment is enforceable. [Needless to say, the 
punishment in this case is flogging, not stoning.] Malik and his disciples 
uphold this view, saying that a woman who becomes pregnant and is not 


known to have a husband or a master, and is not known to have been raped, 
incurs the mandatory punishment, unless she is a stranger and claims to have 
a husband or a master. However, her claim of rape is unacceptable unless she 
cries for help at the time, before the pregnancy is confirmed. 

Al-Shafi, Abu Hanifah and the majority of scholars said that the 
mandatory punishment is not applicable to a woman merely for being 
pregnant, whether she has a husband or a master or not, and whether she is a 
Stranger or not, claiming rape or not. The mandatory punishment is not 
enforceable except in the case of clear evidence or confession. All mandatory 
punishments are suspended in the case of any doubt. 


i Related by al-Bukhari in a shorter version 6829 and in a longer version, 6830 and also 2462, 3928, 
4021 and 7323; Abu Dawid, 4418; al-Tirmidhi, 1432; Ibn Majah, 2553. 


CHAPTER 5 


WHEN ADULTERY IS ADMITTED 


[Note: this chapter includes many hadiths. Rather than list them all 
then comment collectively on them, we will break this down into 
easier digestible parts, listing some hadiths with commentary before 
moving on to another section to deal with that in a similar fashion. | 


[3867-16]. (Dar al-Salam 4196-4197) “Abd al-Malik ibn Shu ayb 
ibn al-Layth ibn Sa d narrated to me? my father narrated to me; 
from my grandfather. He said: 'Uqayl narrated to me; from Ibn 
Shihab; from Abu Salamah ibn ‘Abd al-Rahman ibn 'Awf and 
Said ibn al-Musayyib; from Abu Hurayrah; that he said: ‘A 
Muslim man came to the Prophet when he was in the mosque. 
He called out and said: *Messenger of God, I have committed 
adultery". The Prophet turned away from him. The man 
turned to face him and said: *Messenger of God, I have 
committed adultery". The Prophet again turned away from 
him. He did this four times. When he had testified against 
himself four times, the Prophet told him to come nearer. He 
asked him: *Do you have any insanity?" The man said: *No". 
The Prophet asked him: *Have you been married?" The man 
said: “Yes”. The Prophet said: “Take this one and stone him". 

Ibn Shihab said: ‘Someone told me that he had heard Jabir 
ibn ‘Abdullah say: “I was among those stoning him. We hurled 
stones on him at the prayer place, and when he was hurt by the 


stones, he ran away. We chased him to al-Harrah and stoned 
him”.’ 

Al-Layth narrated: from "Abd al-Rahman ibn Khalid ibn 
Musafir; from Ibn Shihab; with the same chain of transmission: the 
same text. 
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‘Abdullah ibn “Abd al-Rahman al-Darimi narrated: Abu al-Yaman 
narrated; Shu ayb reported; from al-Zuhri; with the same chain of 


transmission: the same text, and in both of these also Ibn Shihab 
said: ‘Someone told me that he had heard Jabir ibn ‘Abdullah 
say...” the same as Uqayl said. 
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Abu al-Tahir and Harmalah ibn Yahya narrated to me: both said: 
Ibn Wahb reported; Yunus reported to me [H]. Also, Ishaq ibn 
Ibrahim narrated; “Abd al-Razzaq reported; Ma' mar and Ibn Jurayj 
reported; all from al-Zuhri; from Abu Salamah; from Jabir ibn 
‘Abdullah; from the Prophet (peace be upon him): a similar hadith 
to Uqayl's narration from al-Zuhri, from Said and Abu 
Salamah, from Abu Hurayrah. 
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Text Explanation 


This hadith speaks about the man who confessed having committed adultery. 
The Prophet turned away from him, but he kept coming back from different 
sides, repeating his confession four times. The Prophet asked him whether he 


suffered any insanity, and he confirmed he had none. The Prophet confirmed 
that he was married before ordering his punishment of stoning. The hadith is 
taken by Abu Hanifah, all Kufi scholars, Ahmad and others as evidence that a 
confession of adultery is not confirmed, and the mandatory punishment does 
not apply until the person concerned has confessed his offence four times. 
Malik, al-Shafi' 1 and others maintain that a single confession confirms the 
offence and the mandatory punishment becomes enforceable. They cite the 
hadith in which the Prophet says to one of his Companions: ‘Unays, go to this 
man's wife tomorrow. If she confesses, stone her'. He did not specify a 
number of confessions. Also the hadith concerning the Ghamidi woman does 
not mention that she confessed four times. Ibn Abi Layla stipulates a 
condition that the offender makes his confession four times and on four 
different occasions. 

The Prophet asks the man whether he suffered any insanity. He wanted to 
ascertain his condition, because in most cases a person does not insist on 
admitting a crime that incurs the death penalty without being so asked, 
particularly when it is always open to him or her to sincerely repent their 
offence, and have their sin wiped clean as a result. In hadith No. 3872, in a 
section of this chapter that follows, the Prophet asked the man's people, 
meaning those of his clan, and they said that they knew nothing wrong with 
him. The Prophet did this in order to make absolutely sure of his condition, 
and to protect the life of every Muslim. It also indicates that an admission of 
guilt by an insane person is invalid and that no punishment applies to such a 
person. This is unanimously agreed upon. 

The Prophet also asked him whether he had married, which means that 
the ruler, or the judge, should make sure that all the conditions for the 
infliction of the stoning punishment are met, whether by confession or 
evidence. The hadith also shows that a person is responsible for whatever he 
confesses. Hadith No. 3867 mentions that the man reconfirmed his admission 
of guilt four times. The hadith further shows that suggestion is made to a 
person who admits committing adultery to withdraw his admission. If he 


does, the withdrawal is accepted. When the man insisted and repeated his 
confession four times, the Prophet told his Companions: ‘Take this one and 
stone him’. This means that it is permissible for the ruler to delegate 
responsibility for the infliction of a mandatory punishment. Scholars have 
said: No one administers a mandatory punishment except the ruler or the one 
to whom such responsibility is delegated. 

The hadith also shows that stoning is sufficient as a punishment, and that 
no flogging is administered with the stoning. We mentioned the different 
views on this point earlier. 

The narrator then says: ‘We hurled stones on him at the prayer place’. Al- 
Bukhari and other scholars mentioned that this is evidence that the prayer 
place where funeral and Eid prayers are offered does not have the same 
rulings as a mosque, unless it has been consecrated as a mosque. Had it had 
the same rulings as a mosque, no stoning would have taken place in it 
because that would stain the place with blood and a dead body. The prayer 
place in this narration is that where the funeral prayer is offered. Hence, the 
place is specified in hadith No. 3872 as Baqi al-Gharqad, which is the burial 
place in Madinah. Al-Darimi, a Shafi'1 scholar, asks the question about 
whether the prayer place where the Eid Prayer and other prayers are offered 
is it to be treated as a mosque or not? There are two views on this point and 
the more correct one is that it is not given the status of a mosque. 

The hadith then mentions: *When he was hurt by the stones, he ran away. 
We chased him to al-Harrah and stoned him’. Scholars hold different views 
concerning a married adulterer who admits his guilt and the mandatory 
punishment is started, but he runs away: should he be followed to complete 
the punishment? Al-Shàafi 1, Ahmad and others say that he is left without 
being chased. He will subsequently be spoken to. If he retracts his confession, 
the punishment is terminated and he is left to himself. If he reconfirms his 
confession, he is stoned. In one report, Malik says, as well as other scholars: 
he is chased and stoned. Al-Shafi 1 and those scholars of the same view cite 
in support the hadith related by Abu Dawüd which mentions that the Prophet 


said to them: ‘You could have better left him until I have reconsidered his 
case’. In another version: ‘You could have better left him. He might have 
repented, and God would accept his repentance’. Scholars who took the other 
view argue that the Prophet did not charge them with killing him after he had 
fled. Al-Shafi 1 and other scholars responded to this argument saying that he 
did not say that he retracted his confession. His confession is already 
established and cannot be overlooked unless he retracts. We only say that 
when such a person runs away, he should not be chased. He may wish to 
retract his confession, and a chance to do so should be given to him. We do 
not say that running away forfeits his punishment, but God knows best. 


[3868—17]. (Dar al-Salam 4198) Abu Kamil Fudayl ibn Husayn al- 
Jahdari narrated to me:'Y Abu ‘Awanah narrated; from Simak ibn 
Harb; from Jabir ibn Samurah. He said: ‘I saw Ma iz ibn Malik 
when he was brought to the Prophet (peace be upon him): he 
was a short, muscular man, with no upper garment. He 
testified against himself four times, that he committed adultery. 
God's Messenger said to him: “Might you have done 
something?" He said: *No, by God, the wicked one has 
committed adultery. He inflicted the punishment of stoning". 
He then addressed the people and said: *Will it be that 
whenever we travel to fight for God's cause, someone who 
makes the sound of a billy goat stays back and gives but little. 
By God, If He enables me of any such, I shall indeed punish 
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him severely". 
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[3869-18]. (Dar al-Salam 4199) Muhammad ibn al-Muthanna and 
Ibn Bashshar narrated (Ibn al-Muthanna’s text) both said:’ 
Muhammad ibn Ja far narrated; Shu bah narrated; from Simak ibn 
Harb. He said: ‘I heard Jabir ibn Samurah say: “God’s 
Messenger (peace be upon him) was brought a short muscular 
man with dishevelled hair, wearing a lower garment. He had 
committed adultery. The Prophet turned him away twice. He 
subsequently gave orders and the man was stoned. God’s 
Messenger (peace be upon him) said: ‘Is it such that whenever 
we travel to fight for God’s cause, one of you stays back, 
making the sound of a billy goat and giving a maid but little. By 
God, If He enables me of any such, I shall indeed make of him 
an example’.”’ 

He said: ‘I narrated this to Sa'id ibn Jubayr and he said 
that the Prophet turned him away four times’. 
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[3870-000]. (Dar al-Salam 4200) Abu Bakr ibn Abi Shaybah 
narrated: Shabābah narrated [H]. Also, Ishāq ibn Ibrāhīm narrated: 
Abu ‘Amir al-‘Aqadī reported; both from Shu‘bah; from Simak; 
from Jabir ibn Samurah; from the Prophet (peace be upon him): a 
similar text to Ibn Ja far’s narration. Shababah agrees with his 
statement ‘he turned him away twice’, but in Abu ‘Amir’s 
narration: ‘He turned him away twice or three times’. 
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[3871-19]. (Dar al-Salam 4201) Qutaybah ibn Said and Abu 
Kamil al-Jahdari narrated (Qutaybah’s text) both said: Abu 
‘Awanah narrated; from Simak; from Sa'id ibn Jubayr; from Ibn 
‘Abbas; that ‘The Prophet (peace be upon him) said to Ma iz 
ibn Malik: “Is what I have been told about you true?” He said: 
“What have you been told about me?” He said: “I was told that 
you committed a grave sin with those people’s maid”. He said: 


“Yes. He confessed four times”. The Prophet then gave orders 
and he was stoned’. 
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[3872-20]. (Dar al-Salam 4202) Muhammad ibn al-Muthanna 
narrated to me: “Abd al-A‘la narrated to me; Dawid narrated; 
from Abu Nadrah; from Abu Said; that ‘A man from Aslam 
called Ma iz ibn Malik came to God's Messenger (peace be 
upon him) and said: “I have committed a grave sin; punish me 
for it”. The Prophet sent him away several times. He then 
enquired about him asking his people and they said: “We do 
not know any ill of him, except that he has committed 
something and he feels that nothing absolves him of it except its 
mandatory punishment”. He went back again to the Prophet 
and he ordered us to stone him. We took him to Baqi al- 
Gharqad. We neither tied him nor dug a hole for him. We 
hurled on him bones, solid mud and broken pottery. He ran 
away and we chased him. He reached the area of al-Harrah 
and stood facing us. We hurled stones on him until he was 
lifeless. Later in the afternoon the Prophet addressed us and 
said: “Will it be that whenever we travel to fight for God’s 
cause, someone stays behind with our families and makes the 


sound of a billy goat. I pledge that if I am brought anyone 
doing that, I shall indeed punish him severely”. He neither 
prayed for his forgiveness nor spoke ill of him’. 
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[3873-21]. (Dar al-Salam 4203) Muhammad ibn Hatim narrated to 
me: Bahz narrated; Yazid ibn Zuray narrated; Dawid narrated; 
with the same chain of transmission: a text with the same 
meaning. He said in the hadith: ‘God’s Messenger stood up 
later that afternoon and he praised and glorified God’. He then 


said: ‘Meanwhile, how is it with some people that when we 
travel one of them may stay behind, making the sound of a billy 


goat’, but he did not say ‘with our families’. 
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[3874-000]. (Dar al-Salam 4204) Surayj ibn Yunus narrated: 
Yahya ibn Zakariyya’ ibn Abi Za’idah narrated [H]. Also, Abu 
Bakr ibn Abi Shaybah narrated; Mu'awiyah ibn Hisham narrated; 
Sufyan narrated; both from Dawid; with the same chain of 
transmission: some of the text of this hadith, but it includes in 
Sufyan’s narration: ‘He admitted adultery three times’. 
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Text Explanation 


In hadith No. 3868, when Ma'iz came or was brought to the Prophet and he 
admitted his offence, the Prophet said to him: 'Might you have done 
something? He said: No, by God, the wicked one has committed adultery'. 
This means that he was encouraged to retract his admission of adultery, and 
to refer to something lesser, as mentioned in a different hadith when he is 


asked: ‘Might you have only kissed, or made some gestures’. In this hadith, 
this is referred to as ‘done something’. The wording is indicative of what is 
not mentioned. The hadith clearly shows the desirability of encouraging a 
person admitting adultery or theft or some other offence carrying a 
mandatory punishment to retract his confession. Mandatory punishments are 
intended to be avoided wherever possible. They are unlike the rights of 
human beings and the financial rights of God, such as zakat and indemnity. In 
these, no encouragement to retract is given. Indeed retraction in these is 
unacceptable. 

Ma 'iz's response to this encouragement was to insist on his guilt, saying: 
‘The wicked one has committed adultery’. He referred to himself as ‘wicked’ 
because he considered his action to be abominable. 

In his address to the people after this case was over, the Prophet said: 
*Will it be that whenever we travel to fight for God's cause, someone who 
makes the sound of a billy goat stays back and gives but little. By God, If He 
enables me of any such, I shall indeed punish him severely'. The Prophet 
referred to the act of adultery by mentioning someone making the sound of a 
billy goat. He used a word which referred particularly to the sound the billy 
goat makes at the point of orgasm. His words, ‘gives but little’, also refers to 
unlawful intercourse. He warned that he would inflict an exemplary 
punishment on anyone who did so. 

In hadith No. 3871, the Prophet asks Ma'iz: ‘Is what I have been told 
about you true?’ He said: What have you been told about me? He said: “I was 
told that you committed a grave sin with those people's maid". He said: Yes. 
He confessed four times. The Prophet then gave orders and he was stoned'. 
This is how the case is narrated in this version, but what is better known in 
other versions is that Ma'iz came to the Prophet and requested him to purify 
him. Scholars say that there is no contradiction between these narrations. He 
was brought to the Prophet, without the Prophet sending for him. In hadiths 
related in other anthologies: *His people sent him to the Prophet. The Prophet 
said to the one who sent him: *Hazal, had you covered him with your robe, it 


would have been better for you". Ma‘iz was with Hazal. When those who 
came with him related to the Prophet what happened, the Prophet asked him: 
"Is what I have been told about you true?”.’ 

In hadith No. 3872, the narrator says: ‘We neither tied nor dug a hole for 
him’. Yet, in No. 3876, it is stated that ‘a hole was dug for him’. When this 
hadith mentions the case of the Ghamidi woman, it states that ‘a hole was dug 
for her reaching up to her chest and he told the people and they stoned her’. 
That Ma iz was not tied up indicates the ruling agreed by scholars. Digging a 
hole for the person to be stoned is subject to different scholarly views. Malik, 
Abu Hanifah and Ahmad said in their better known views that no hole should 
be dug for either man or woman. Qatadah, Abu Thawr, Abu Yusuf and one 
report from Abu Hanifah says that a hole is dug for each. Some Maliki 
scholars said that a hole is dug for the one to be stoned on the basis of 
evidence, but not the one who confessed. Our Shafi scholars said that no 
hole is dug for a man, whether his offence is confirmed by evidence or 
confession. For the woman, our scholars hold three views: the first is that a 
hole reaching up to her chest is desirable so that she is not exposed. The 
second view is that it is neither encouraged nor discouraged, and it is left to 
the ruler’s or judge’s decision. The third view, which is the more correct, is 
that if her adultery is confirmed by evidence, it is desirable that she is placed 
in a hole, but if it is confirmed by confession, no hole is dug for her, so that 
she can run away if she wants to retract her confession. 

Scholars who say that a hole is dug for a man or woman rule on the basis 
that a hole was dug for the Ghamidi woman and for Ma iz according to one 
hadith. These scholars say that the other hadith stating that no hole was dug 
for him refers to a large hole. Scholars who say that there is no need to dig a 
hole base their view on hadith No. 3872 which says: ‘We neither tied him nor 
dug a hole for him’. This view is not particularly sound because it is contrary 
to the hadith concerning the Ghamidi woman and the report that a hole was 
dug for Ma‘iz. Those who leave the matter for choice have clear evidence. 
The scholars who differentiate between man and woman say that the report 


that a hole was dug for Ma iz merely indicates that this is permissible. 
However, this is rather a weak explanation. Those who do not support 
digging a hole also cite the hadith mentioning the two Jews who committed 
adultery, which will be mentioned in the next chapter. They also cite what is 
mentioned in hadith No. 3867 that Ma ‘iz ran away as stones were hurled on 
him. Had he been placed in a hole, he could not have run away, but God 
knows best. 

Hadith No. 3872 mentions: ‘We hurled on him bones, solid mud and 
broken pottery’. This supports what scholars are agreed upon whereby 
stoning may be done with stones, solid mud, bones, pottery, wood, etc. It is 
not necessarily restricted to stones. That the Prophet mentions stones in 
explaining the mandatory punishment does not make it a condition. The 
hadith mentions that the Prophet ‘neither prayed for his forgiveness nor spoke 
ill of him’. In essence, the Prophet did not speak ill of him because the 
infliction of the mandatory punishment relieves the sinner of his sin. It should 
also be noted, however, that the Prophet did not pray for his forgiveness so as 
not to give the impression that one can ensure forgiveness after committing 
such a cardinal sin. 

In these hadiths, the Prophet said to Ma'iz when he asked him to purify 
him of his sin: ‘Go back, seek God’s forgiveness and repent’. He said the 
same thing to the Ghamidi woman when she made the same request. This 
makes it clear that the administration of a mandatory punishment absolves the 
sinner of the sin for which it is prescribed. This is clearly stated in the hadith 
narrated by '"Ubadah ibn al-Samit, quoting the Prophet: ‘Whoever does 
something of these and is punished for it in this life, atones for it’. We know 
of no disagreement on this point. The present hadith is also evidence that the 
sin of major acts of disobedience of God is waived by repentance. This is 
unanimously agreed upon by all Muslims, except for what we mentioned 
earlier that Ibn “Abbas states an exception regarding repentance by a 
murderer, but God knows best. 

It may be asked: how come neither Ma iz nor the Ghamidi woman were 


content to repent, if repentance is sufficient to wipe away their sin? Instead, 
they insisted on having the mandatory punishment which, in their cases, was 
stoning to death. The answer is that the mandatory punishment ensures that 
the sin is cleared, particularly in their cases given the Prophet himself ordered 
the punishment. Repentance may be half-hearted, or not total, or fail to meet 
one of its conditions. In any such case, the sin may still remain. Both wanted 
to have their sin wiped away with absolute certainty, but God knows best. 


[3875-22]. (Dar al-Salam 4205) Muhammad ibn al- Ala’ al- 
Hamdani narrated:“" Yahya ibn Ya'la (who is Ibn al-Harith al- 
Muharibi) narrated; from Ghaylàn (who is Ibn Jami' al-Muharibi); 
from "Alqamah ibn Marthad; from Sulayman ibn Buraydah; from 
his father. He said: ‘Ma iz ibn Malik came to the Prophet (peace 
be upon him) and said: *Messenger of God, purify me." The 
Prophet said: *Woe to you! Go back, pray for God's 
forgiveness and repent". A short time later, he came again and 
said: “Messenger of God, purify me". The Prophet said: “Woe 
to you! Go back, pray for God's forgiveness and repent". A 
short time later, he came again and said: *Messenger of God, 
purify me". The Prophet said the same to him. When he did 
this the fourth time, the Prophet said: *What shall I purify you 
from?" He said: *From adultery". God's Messenger enquired: 
“Is he insane?” He was told that he was not insane. He asked: 
*Has he been drinking intoxicants?" A man went up to smell 
him and no smell of alcohol was there. The Prophet asked him: 
“Have you committed adultery?” He said: “Yes”. The Prophet 
gave orders and he was stoned. 

People were of two views concerning him. Some said: *He is 
ruined; his sin has engulfed him". Others said: *No repentance 


is better than Ma iz’s repentance: he came to the Prophet and 
placed his hand in his hand and said: kill me with stones”. They 
remained so for two or three days. Then God’s Messenger 
came when they were sitting, greeted them and sat down. He 
said: “Pray for the forgiveness of Ma iz ibn Malik”. They said: 
“May God bestow forgiveness on Ma'iz ibn Malik". The 
Prophet said: “He has repented. Were his repentance to be 
divided among a whole community, it would have sufficed for 
them”. 

He said: ‘Then a woman from Ghamid from the Azd came 
to him and said: “Messenger of God, purify me”. He said: 
“Woe to you. Go back, seek God's forgiveness and repent”. She 
said: “I feel you want to turn me away as you turned Ma iz ibn 
Malik”. He said: “What do you mean?” She said that she was 
pregnant after having committed adultery. The Prophet said: 
“Are you indeed?” She said: “Yes”. The Prophet said: “Not 
until you have given birth". He said: ‘A man from the Ansar 
undertook taking care of her until she had delivered. He then 
came to the Prophet and said: The Ghamidi woman has given 
birth. The Prophet said: *Then we shall not stone her and leave 
her child with no one to breastfeed it". A man from the Ansar 
said: *I will ensure that he is breastfed, Messenger of God". He 
ordered her to be stoned’. 
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[3876-23]. (Dar al-Salam 4206) Abu Bakr ibn Abi Shaybah 
narrated:'* “Abdullah ibn Numayr narrated [H]. Also, Muhammad 
ibn ‘Abdullah ibn Numayr narrated (in closely similar wording); 
my father narrated; Bushayr ibn al-Muhajir narrated; “Abdullah ibn 
Buraydah narrated; from his father; that *Ma'iz ibn Malik al- 
Aslami came to the Prophet (peace be upon him) and said: 
“Messenger of God, I have wronged myself and committed 
adultery. I want you to purify me”. The Prophet sent him 
away. He came back the following day and said: “Messenger of 
God, I have committed adultery”. He sent him back a second 
time. God’s Messenger sent to his people asking them: “Do you 
know if there is anything wrong with his mind? Do you find 
him strange?” They answered: We know him to be of sound 
mind and that he is one of our good people, as we think. [Ma iz] 
came to the Prophet a third time. Again, the Prophet sent to his 
people enquiring about him. They told him: “There is nothing 
wrong with him or with his mind”. When he came a fourth 
time, a hole was dug for him and the Prophet gave instructions. 
He was stoned’. 

He said: ‘The Ghamidi woman came and said: “Messenger 
of God, I have committed adultery; purify me”. He sent her 
away. On the following day she [came again and] said: 
“Messenger of God, why do you send me away? You may be 
sending me away as you did with Ma' iz. By God, I am 


pregnant”. He said: “Then it cannot be. Go back until you have 
given birth”. When she delivered, she came back with the child 
wrapped in a cloth. She said: “Here he is; I have delivered”. 
The Prophet said: “Go back and suckle him until he is 
weaned”. When she had weaned him, she brought the child to 
him with a piece of bread in his hand. She said: “Prophet of 
God, I have weaned him and he has eaten ordinary food”. The 
Prophet gave the child to a man in the Muslim community, and 
he gave instructions. A hole was dug for her reaching up to her 
chest and he told the people to stone her. Khalid ibn al-Walid 
came with a stone and hurled it on her head. Her blood 
splashed on Khalid’s face, and he cursed her. The Prophet 
heard his abuse of her. He said to him: “Hold on, Khalid! She 
has repented, and her repentance is such that it would be 
sufficient for one who levies tributes to ensure his forgiveness”. 
He then gave instructions, offered the funeral prayer for her 
and she was buried’. 
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[3877-24]. (Dar al-Salam 4207-4208) Abu Ghassan Malik ibn 
‘Abd al-Wahid al-Misma 1 narrated to me:* Mu adh (meaning Ibn 
Hisham) narrated; my father narrated to me; from Yahya ibn Abi 
Kathir; Abu Qilabah narrated to me; that Abu al-Muhallab narrated 
to him; from ‘Imran ibn Husayn; that ‘A woman from Juhaynah 
came to the Prophet when she was pregnant, having committed 
adultery. She said: “Prophet of God, I have committed a 
punishable offence; inflict it on me”. The Prophet called in her 
guardian and said to him: “Be kind to her. When she has 


delivered, bring her to me”. He did so. The Prophet gave 
instructions and she was wrapped in her clothes. She was then 


stoned. He then offered the funeral prayer for her. ‘Umar said 
to him: “Prophet of God, you will pray for her when she had 
committed adultery?” He said: “She has repented, and her 
repentance would have been sufficient for seventy of the people 
of Madinah. Is there a repentance better than that she offered 
her life to God Almighty?”.’ 
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Abu Bakr ibn Abi Shaybah narrated: “Affan ibn Muslim narrated; 
Aban al- Attar narrated; Yahya ibn Abi Kathir narrated; with the 
same chain of transmission: a similar text. 
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Text Explanation 


Hadith No. 3875 mentions that the Prophet asked whether Ma‘iz had been 
drinking intoxicants and that a man went up to him to smell him. Our correct 
and well-known view is that admission by a drunk person is accepted and 
what he says applies to him and against him. We understand that the enquiry 
about his having been drinking points out that had he been drunk, the 
mandatory punishment would not be inflicted on him. Maliki scholars and the 
majority of scholars from Hijaz say that if a person’s mouth smells of 
alcohol, he incurs the mandatory punishment for drinking, whether there is 
the necessary evidence that he has been drinking or a confession or neither. 
The view of al-Shafi t, Abu Hanifah and other scholars is that the mandatory 
punishment for drinking is not applicable for merely smelling of alcohol. 
Proper evidence or confession is required. This hadith gives no support for 
the view of Maliki scholars. 

The hadith mentions that a woman from Ghamid came to the Prophet. 
Ghamid is a branch of the major tribe of Juhaynah. The Prophet told her: 
‘Not until you have given birth’. This makes clear that a woman who is 
pregnant through adultery may not be punished until she has delivered. This 
is unanimously agreed upon, because enforcing punishment before her 
delivery would kill her child. The same applies whether her punishment is 
flogging or stoning. The hadith shows that an adulteress woman is punished 
by stoning if she is married, in the same way as a man. This hadith is 
understood to mean that the Ghamidi woman was married, because authentic 
hadiths and the unanimous view of scholars agree that only married 
adulterers are liable to the stoning punishment. The hadith further indicates 
that a pregnant woman who incurs a retaliatory punishment is not punished 
until she has given birth. This is unanimously agreed upon. Moreover, a 
pregnant adulteress is neither subjected to retaliatory punishment nor the 
stoning punishment until she has suckled her child, or the child has been well 
taken care of by a different suckling mother. The hadith further indicates that 
pregnancy is known and taken into consideration. This is the correct view of 


our school. 

The hadith mentions: ‘A man from the Ansar undertook taking care of her 
until she had delivered’. The Arabic word used in the hadith is kafala, which 
has two meanings: (1) provide a guarantee, and (2) take care and look after 
someone. Needless to say, in the context of this hadith the first meaning does 
not apply. It is also not permissible in cases of mandatory punishment. 

In this hadith, the Prophet was informed when the woman gave birth, but 
he said: “Then we shall not stone her and leave her child with no one to 
breastfeed it. A man from the Ansar said: I will ensure that he is breastfed, 
Messenger of God. He ordered her to be stoned’. In the next hadith, No. 
3876: ‘When she delivered, she came back with the child wrapped in a cloth. 
She said: “Here he is; I have delivered". The Prophet said: “Go back and 
suckle him until he is weaned”. When she had weaned him, she brought the 
child to him with a piece of bread in his hand. She said: “Prophet of God, I 
have weaned him and he has eaten ordinary food”. The Prophet gave the 
child to a man in the Muslim community, and he gave instructions for the 
enforcement of the mandatory punishment. 

On the surface, these two reports are different. The second one is clear 
that the punishment was enforced after the child had been weaned and ate 
bread and normal food. The first report indicates that the punishment of 
stoning was administered shortly after childbirth. Therefore, the first report 
should be understood in the light of the second, because it is a single case and 
the two reports are authentic. The second is clearly expressed and cannot be 
differently interpreted, while the first is not similarly clear. Therefore, the 
first has to be interpreted. This means that the statement, ‘A man from the 
Ansar said: I will ensure that he is breastfed’, must have been said after the 
child was weaned and that ‘breastfed’ in this context means ‘I undertake his 
upbringing’. Thus, the word ‘breastfed’ in this statement is used figuratively. 

The view of the Shafi' 1 School, Ahmad, Ishaq and the well-known view 
of the Maliki School is that an adulteress is not stoned until she finds a 
suckling mother for her child. If she cannot find one, she herself suckles the 


child until it is weaned, then the punishment can be enforced. Abu Hanifah 
and one report from Malik said that she is stoned after delivery. The 
punishment is not delayed until the availability of a suckling mother. As for 
the Ansari man who looked after her, he only wanted to help her get her 
purification of sin quicker through the enforcement of the punishment, 
because she was keen to have it done without delay. 

When the woman insisted on being cleansed through the enforcement of 
punishment, the Prophet said to her ‘Then it cannot be. Go back until you 
have given birth’. The Prophet meant that since she refused to keep her sin 
private and retract her confession so as to take the other course of repenting 
and seeking God’s forgiveness, the punishment could not be enforced until 
she had given birth. 

In the same hadith, the Prophet said to Khalid ibn al-Walid that this 
woman had repented, ‘and her repentance is such that it would be sufficient 
for one who levies tributes to ensure his forgiveness’. This statement means 
that the one who levies tributes commits some of the gravest sins, because he 
unfairly takes people’s money and property, doing it time and again. People 
try to protect their rights but he respects no such rights. Moreover, he spends 
their money to finance what is unlawful. 

The hadith further shows that repentance does not exempt an adulterer 
from the mandatory punishment of his offence. The same applies to the 
mandatory punishments of theft and drinking. This is the more correct view 
of both the Shafi and the Maliki Schools. The other view is that repentance 
exempts from punishment. Repentance by one who is guilty of armed 
highway robbery before he is taken exempts him from the mandatory 
punishment of this crime according to our school. According to Ibn ‘Abbas 
and other scholars, it does not. 

Hadith No. 3877 states: “The Prophet called in her guardian and said to 
him: Be kind to her. When she has delivered, bring her to me’. There are two 
reasons for being kind to her. The first is that the Prophet feared that her 
relatives might feel that she had caused them disgrace and would try to hurt 


her. Therefore, he urged kindness to her as a warning to them against 
harming her. The second reason is that the Prophet felt compassion for her as 
she had repented her sin. He urged others to be kind to her, because normally 
people dislike those who commit such a sin and they may be tempted to hurt 
her verbally or in other ways. Therefore, he disallowed all this. 

The hadith then mentions that ‘the Prophet gave instructions and she was 
wrapped in her clothes. She was then stoned’. She was wrapped in her clothes 
so that her body would not be exposed as she might turn this way or that way. 
Scholars agree that a woman who is to be stoned should be made to sit down. 
The man is stoned standing. Malik said that he is stoned seated, and other 
scholars give the ruler or the judge the right to choose either position. 

The hadiths mention that the Prophet gave instructions and the people 
stoned her. The same is the case with Ma iz. These hadiths provide evidence 
in support of the view of al-Shafi1, Malik and other scholars that the ruler is 
not required to attend the stoning, whether the offence is proven by 
confession or the testimony of witnesses. Abu Hanifah and Ahmad said that 
the ruler attends in all cases and the witnesses attend if they are the proof. 
The ruler starts the stoning if the offence is confirmed by confession, while if 
it is confirmed by witnesses, the witnesses start. Al-Shafi T's view is based on 
the fact that the Prophet did not attend any case of stoning, but God knows 
best. 


Funeral Prayer for the Adulterer 


Hadith No. 3876 concludes with: *He then gave instructions, offered the 
funeral prayer for her and she was buried’. And in hadith No. 3877: ‘He then 
offered the funeral prayer for her. Umar said to him: Prophet of God, will 
you pray for her when she had committed adultery?' The second of these two 
reports is clear, stating that the Prophet himself offered the funeral prayer for 
her. As for the first report, Qadi ‘Iyad mentions that the majority of narrators 
of Muslim's Sahih state it confirming that the Prophet offered the prayer for 


her, but al-Tabari reports it in the passive voice, meaning ‘the funeral prayer 
was offered for her', without mentioning that the Prophet himself did this. 
The same is related by Ibn Abi Shaybah and Abu Dawud in their anthologies. 
One narration by Abu Dawid states: ‘He then gave instructions that they 
offer the funeral prayer for her’. Qadi ‘Iyad adds that Muslim did not 
mention that the Prophet offered the funeral prayer for Ma'iz, but al-Bukhari 
mentions it. 

Scholars express different views regarding the funeral prayer for a person 
who is stoned in punishment for adultery. Malik and Ahmad said that it is 
discouraged for the ruler and dignitaries of the community to join it, but other 
people should offer it. Al-Shafi' 1 and other scholars said that the ruler and the 
dignitaries, as well as all others, should join it. The difference is only related 
to the ruler and the dignitaries. As for the rest of the community, all scholars 
agree that they should offer this prayer. They add that people known to be 
wicked and those incurring the death penalty as well as those guilty of armed 
robbery and other criminals are offered the funeral prayer. Al-Zuhri, 
however, said: No one should offer the funeral prayer for one stoned for 
adultery or one who has committed suicide. 

In support of their view, the majority of scholars cite this hadith which 
endorses al-Shafi T's view that the ruler and the dignitaries of the community 
offer the funeral prayer for a stoned person, like everyone else. Malik’s 
disciples give two points in response: 1) They consider the hadith mentioning 
the Prophet's offering this prayer for the Ghamidi woman as lacking in 
authenticity because most narrators do not mention it; and 2) They 
understand it as the Prophet giving instructions that such prayer is offered, or 
that he only supplicated for the deceased and his supplication is referred to as 
*prayer' as the word originally means supplication. Both points are invalid. 
The first because the addition is mentioned in the authentic anthology, and an 
addition by a reliable narrator is acceptable. The second point is rejected 
because an interpretation is needed when there is some confusion or conflict 
in the texts, but there is none in this case. Hence, the hadith must be taken 


according to its apparent meaning, but God knows best. 


[3878-25]. (Dar al-Salam 4209-4210) Qutaybah ibn Said 
narrated:? Layth narrated [H]. Also, Muhammad ibn Rumh 
narrated; al-Layth reported; from Ibn Shihab; from “Ubaydullah ibn 
‘Abdullah ibn ‘Utbah ibn Mas üd; from Abu Hurayrah and Zayd 
ibn Khalid al-Juhani that both said: ‘A Bedouin came to the 
Prophet and said: “Messenger of God, I ask you by God to 
judge for me according to God’s Book”. The other person in 
the dispute, who was more learned, said: “Yes, judge between 
us according to God’s Book, and permit me to speak”. The 
Prophet said to him: “Speak”. He said: “My son was working 
for this man and he committed adultery with his wife. I was 
told that my son would be punished by stoning. I bought his 
freedom from this man for one hundred sheep and a slave 
woman. I then asked scholars who told me that my son’s 
punishment is one hundred lashes and exile for a year, while 
this man’s wife incurs the stoning punishment”. God’s 
Messenger said: “By Him who holds my soul in His hand, I 
shall judge between you by God’s Book. The slave woman and 
the sheep are to be returned. Your son is to have one hundred 
lashes and a year in exile. Unays, go tomorrow to this man’s 
wife. If she confesses, then arrange her stoning”. He went to 
her the following day, and she confessed. God’s Messenger gave 
instructions, and she was stoned’. 
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Abu al-Tahir and Harmalah narrated to me: both said: Ibn Wahb 
reported; Yünus reported to me [H]. Also, “Amr al-Naqid narrated 
to me; Ya qüb ibn Ibrahim ibn Sa‘d narrated; my father narrated; 
from Salih [H]. And, “Abd ibn Humayd narrated; ‘Abd al-Razzaq 
reported; from Ma mar; all from al-Zuhri; with the same chain of 
transmission: the same text. 
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Text Explanation 


Hadith No. 3878 mentions the case of a dispute put to the Prophet concerning 
a case of adultery. The Bedouin asks the Prophet to judge the case in 
accordance with God’s Book. Needless to say the Prophet would not have 
judged any case in any other way. However, the hadith shows that it is 
recommended for a judge to be patient when a disputant appeals to him to 
‘judge rightly’ or using any similar phrase. 

The other party is described as ‘more learned’. Scholars said that the 
narrator might have given him this description because he was in fact better 
learned. Alternatively, he might have meant that he had more insight in their 
particular case because he described it fairly well. Or perhaps he was 
described as such for his good manners, seeking permission to speak and 
being careful not overstep his position, while the other person was rough in 
his address, saying to the Prophet: ‘I ask you by God to judge for me 
according to God’s Book’. 

The Prophet told them that he would judge in their dispute by God’s 
Book. He might have meant he would give them the ruling God had revealed. 
This refers to the verse referring to women who commit adultery, saying that 
God will ‘open another way for them’. The Prophet explained the way God 
opened to be stoning for married adulterers and flogging for unmarried ones. 
We mentioned earlier this hadith narrated by the Prophet’s Companion, 
‘Ubadah ibn al-Samit. It is also said that the Prophet meant the invalidation 
of the settlement they had agreed, which entailed giving the first party one 
hundred sheep and a slave woman. 

The man mentions that he asked scholars. This shows that it was 
permissible to ask learned people other than the Prophet during his lifetime, 
because the Prophet did not object to this. It also shows that it is permissible 
to ask a lesser scholar when a better one is available. 

In his judgement of the case, the Prophet said: ‘The slave woman and the 
sheep are to be returned’. He had to return them because the settlement was 
invalid. No compensation was to take place between the two parties. A 


mandatory punishment must be administered as it is; it cannot be 
compensated for by any sort of indemnity. The Prophet then said: ‘Your son 
is to have one hundred lashes and a year in exile’. This is understood to mean 
that the man’s son was a virgin and that he confessed his guilt. If he had not 
confessed, his father’s admission of his guilt would have been unacceptable. 
Alternatively, the Prophet’s words may be taken as a statement of the ruling 
in the case, meaning to say to the father: if your son is a virgin and he 
committed adultery, his punishment will be one hundred lashes and a year in 
exile. 

The Prophet then said: ‘Unays, go tomorrow to this man’s wife. If she 
confesses, then arrange her stoning. He went to her the following day and she 
confessed. God’s Messenger gave instructions and she was stoned’. Unays 
was a well known Companion of the Prophet. His name is Unays ibn al- 
Dahhak al-Aslami who is also described as belonging to Syria. Ibn “Abd al- 
Barr mentioned that he was Unays ibn Marthad, but the first is his correct and 
well-known name. Both he and the woman belonged to the Aslam clan of the 
Ansar. 

Scholars of our school and others consider that Unays was sent to the 
woman to inform her that the man accused her of adultery with his son. He 
would inform her that she could claim the infliction of the punishment of 
false accusation on him or she could pardon him. Otherwise, she would admit 
her adultery, and this absolved him of a charge of false accusation. It left her 
liable to the mandatory punishment of adultery, which was stoning, as she 
was married. Unays went to see her and she confessed. The Prophet then 
gave the instructions to enforce the mandatory punishment. 

This interpretation is necessary, because the apparent meaning of the 
statement in the hadith is that the Prophet sent Unays to administer the 
mandatory punishment. This is not what is intended, because there is no need 
to look for offenders or question people about such cases. On the contrary, if 
the offender confesses, he is encouraged to retract his confession, as we have 
already explained. 


Our scholars hold different views concerning the point of Unays’s 
mission. Is it obligatory for a judge in whose presence someone accuses 
another of adultery to send someone to that person and inform him or her of 
the accusation and what they are entitled to in the matter? The more correct 
view is that it is obligatory. 

This hadith also shows that a married adulterer is not flogged in addition 
to the punishment of stoning. 


Transmission 


The chain of transmission of hadith No. 3875 includes: ‘Muhammad ibn al- 
‘Ala’ al-Hamdani narrated: Yahya ibn Ya‘la (who Ibn al-Harith al-Muharib7) 
narrated; from Ghaylan (who is Ibn Jami’ al-Muharibi); from ‘Algamah ibn 
Marthad’. This is how it occurs in manuscripts: ‘Yahya ibn Yala from 
Ghaylan’. Qadi ‘Iyad said: 


The correct chain should be ‘Yahya ibn Yala from his father from 
Ghaylan’, adding Yahya’s father. This is how it is related by Abu 
Dawid and al-Nasa'1 in their Sunan anthologies. This is the correct 
version. In Abu al- Ala! ibn Mahan’s copy, ‘Abd al-Ghani refers to the 
dropped narrator in this chain. 

A hadith in the Book of Zakat in Abu Dawid’s Sunan has the 
following chain of transmission: * Uthmàn ibn Abi Shaybah narrated, 
Yahya ibn Ya la narrated, my father narrated, Ghaylan narrated, from 
Ja far, from Mujahid, from Ibn ‘Abbas: he said...’. This chain of 
transmission confirms what we have just said. Al-Bukhari says in his 
Tarikh: ‘Yahya ibn Yala heard hadiths from his father and from 
Za'idah ibn Qudamah. 


What Qadi ‘lyad said is correct. No one mentions that Yahya ibn Ya la heard 
from Ghaylan. They all mention that he heard from his father and Za’idah. 


Clarification: On Punishment and Repentance 


In this chapter, the cases of Ma ‘iz ibn Malik and the Ghamidi woman are 
given in great details. Both confessed having committed adultery and both 
repeatedly requested that the mandatory punishment be inflicted on them. 
They knew that the punishment was death by stoning. The Prophet spoke 
well of them, and he praised their repentance, saying that it would have 
ensured the forgiveness of a number of people committing hard crimes. 
Hence, some people may wonder why the Prophet did not pardon them? 

What Islam requires of anyone who commits an offence is to repent. 
Repentance means genuine regret of having done what is forbidden or 
neglected what is obligatory. This regret must be coupled with a resolve not 
to repeat the offence. If a person adds to this doing more of what is 
encouraged and recommended, then repentance is accepted by God who will 
most probably forgive the offence. All this may be done in private, with no 
one need to know about it other than God. If despite a firm resolve one 
repeats the offence, a renewal of repentance and a new resolve not to repeat it 
should ensure acceptance by God. 

In the scenarios we read in this chapter, both Ma'iz and the Ghamidi 
woman were full of remorse and genuinely repented their offences. This is 
confirmed by the Prophet himself. Yet the punishment, severe as it was, was 
enforced on them. There is a small number of offences that carry mandatory 
punishments which are specified in the Qur’an or in hadiths. According to 
scholars these are adultery, false accusation of another person of adultery, 
theft and armed highway robbery. Three other offences are added: drinking 
intoxicants, apostasy and armed rebellion. When any of these seven offences 
is proven according to the rigorous conditions of evidence or confession 
Islam requires, the specified punishment for the relevant offence must be 
enforced. No one has the authority to waive it. Only if the proof was 
confession, offenders can escape punishment by retracting their confession 
and enforcing the punishment is obligatory as it is God’s right. The Prophet 
did not have the authority to forego the punishment in these two cases. In our 


modern times, neither the head of state, nor parliament nor the highest court 
of justice has such an authority. Therefore, despite the fact that Ma iz and the 
Ghamidi woman genuinely repented and most probably earned God's 
forgiveness, they had to suffer the punishment for their offence. 

It should be added that if the mandatory punishment for an offence is 
enforced in this life, the offender will not incur further punishment for it in 
the life to come. This will be explained in more details in Chapter 10. 


i. Related by al-Bukhari, 6815, 6825 and 7167. 

ii. Related by al-Bukhari, 5271. 

iii. Related by al-Bukhari, 5270, 6814 and 6820; Abu Dawid, 4430; al-Tirmidhi, 1429; al-Nasa’t, 
1955. 

iv. Related by Abu Dawid, 4422. 

v. Related by Abu Dawid, 4423. 

vi. Related by al-Tirmidhi, 1427. 

vii. Related by Abu Dawid, 4431. 

viii. Related by Abu Dawid, 4433. 

ix. Related by Abu Dawüd, 4442. 

x. Related by Abu Dawid, 4440 and 4441; al-Tirmidhi, 1435; al-Nasa'1, 1956. 

xi. Related by al-Bukhari, 2314 and in a shorter version 2315. Also, 2695, 2696, 2724, 4725, 6633, 
6634, 6827, 6828, 6831, 6835, 6836, 6859, 6860, 7194, 7258, 7259, 7260, 7278, 7279, 6842 and 
6843. Abu Dawid, 4445; al-Tirmidhi, 1433; al-Nasa'1, 5425 and 5426; Ibn Majah, 2549. 


CHAPTER 6 


STONING OF JEWISH SUBJECTS FOR 
ADULTERY 


[3879-26]. (Dar al-Salam 4211) al-Hakam ibn Musa Abu Salih 
narrated: Shu ayb ibn Ishaq narrated; "Ubaydullah reported; from 
Nafi ; that “Abdullah ibn “Umar reported to him that ‘God’s 
Messenger (peace be upon him) was brought a Jewish man and 
a Jewish woman who committed adultery. The Prophet went 
over to the Jews and asked them: “What do you find in the 
Torah as punishment for adultery?” They said: “We blacken 
their faces, place them on a camel in opposite directions and 
walk them around”. The Prophet said: “Bring the Torah if 
what you say is true”. They brought it over and read out. When 
they reached the verse speaking of the stoning punishment, the 
young man reading it placed his hand over it and read out the 
verses before and after it. Abdullah ibn Sallam, who was with 
God’s Messenger, said to the Prophet: Order him to lift his 
hand. When he lifted it, the verse mentioning the stoning was 
under it. God’s Messenger gave instructions and the two were 
stoned’. 

‘Abdullah ibn “Umar said: ‘I was among those stoning them. 
I saw him shielding her from the stones with his body’. 
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[3880-27]. (Dar al-Salam 4212) Zuhayr ibn Harb narrated:' Isma ‘il 
(meaning Ibn 'Ulayyah) narrated; from Ayyüb [H]. Also, Abu al- 
Tahir narrated to me; Abdullah ibn Wahb reported; a number of 
scholars including Malik ibn Anas reported to me; that Nafi 
reported to them; from Ibn Umar that ‘God’s Messenger (peace 
be upon him) ordered the adultery punishment of stoning 
concerning two Jews: a man and a woman who committed 
adultery. The Jews brought them to God's Messenger (peace be 
upon him)...’ they related the hadith in a similar text. 
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[3881-000]. (Dar al-Salam 4213) Ahmad ibn Yunus narrated:! 
Zuhayr narrated; Müsa ibn ‘Uqbah narrated; from Nafi'; from Ibn 
‘Umar; that ‘The Jews brought a man and a woman of their 
people to God's Messenger (peace be upon him) for having 
committed adultery...’ he related the hadith in wording similar 
to Ubaydullah ibn Nafi ’s narration. 
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[3882-28]. (Dar al-Salam 4214) Yahya ibn Yahya and Abu Bakr 
ibn Abi Shaybah narrated: both from Abu Mu awiyah; Yahya 
said: Abu Mu awiyah reported; from al-A’mash; from ‘Abdullah 
ibn Murrah; from al-Bara’ ibn ‘Azib. He said: ‘A Jewish man was 
passed by the Prophet with his face blackened and having been 
beaten up. He called them and said: “Is this the prescribed 
punishment for adultery you find in your Book?” They said: 
“Yes”. He called one of their rabbis and said: “I am asking you 
by God who revealed the Torah to Moses, is this the prescribed 
punishment of adultery you read in your Book?” He said: “No. 
Had you not asked me in this way, I would not have told you. 
We read it as stoning, but it became frequent among our 


privileged classes. Therefore, when we had such an offender we 
let him go, but when a weaker person offended, we enforced 
punishment”. We then said: “Let us agree on a punishment to 
apply to the higher and lower in society. Therefore, we 
replaced stoning by blackening their faces and flogging”. God’s 
Messenger said: “I am the first to revive Your command after 
they had discarded it”. He gave orders and the man was stoned. 
God, Mighty and Exalted, revealed: “Messenger, be not grieved 
by those who plunge headlong into unbelief; such as those who 
say with their mouths, ‘We believe’, while their hearts do not 
believe. Among the Jews are some who eagerly listen to 
falsehood, eagerly listen to other people who have not come to 
you. They tamper with words out of their context, and say, ‘If 
such-and-such [a precept] is given you, accept it; but if you are 
not given it, then be on your guard”. (5: 41) They would say: 
“Go to Muhammad: if he tells you to blacken their faces and 
flog them, accept it, but if he tells you to inflict stoning, be on 
your guard”. God revealed: “Those who do not judge in 
accordance with what God has revealed are indeed 
unbelievers”. (5: 44) “Those who do not judge in accordance 
with what God has revealed are indeed wrongdoers”. (5: 45) 
“Those who do not judge in accordance with what God has 
revealed are indeed transgressors”. (5: 47) All these apply to 
the unbelievers’. 
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[3883-000]. (Dar al-Salam 4215) Ibn Numayr and Abu Sa 1d al- 
Ashajj narrated: both said: Waki narrated; al-A mash narrated; 
with the same chain of transmission: a similar text up to *he gave 
orders and the man was stoned'. He did not mention what 
follows concerning the revelation of the verses. 
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pd [R]. oi al-Salam 4216) Hārūn ibn E Pd 
Abu EE -Zubayr reported to me; that he heard Jabir ibn ‘Abdullah 
say: ‘The Prophet stoned a man from Aslam, a Jewish man and 
his woman’. 


-2 39 D- a 20 


guo Cyl JÓ JÖ xoxo Oy ex oa Al BE &) OÂ iig 
isle Soil oz; : gà; all aie G IS Bae ail cull gil el 
ajola 55£3Jl Go V555 «esed oe V5 pling axle AUI 


[3885—000]. (Dar al-Salam 4217) Ishaq ibn Ibrahim narrated: Rawh 
ibn "Ubadah reported; Ibn Jurayj narrated; with the same chain of 
transmission: the same text, except that he said: ‘and a woman’. 
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[3886-29]. (Dar al-Salam 4218) Abu Kamil al-Jahdari narrated:’ 
‘Abd al-Wahid narrated; Sulayman al-Shaybani narrated; he said: I 
asked "Abdullah ibn Abi Awfa [H]. Also, Abu Bakr ibn Abi 
Shaybah narrated (his text); “Ali ibn Mushir narrated; from Abu 
Ishaq al-Shaybani. He said: I asked “Abdullah ibn Abi Awfa: 
‘Did God’s Messenger (peace be upon him) punish by stoning?’ 
He said: “Yes”. I said: “After the revelation of Surah Light 
[Surah 24] or before it was revealed?” He said: “I do not 
know”.’ 


bis WIS soleil LE WIS 5,551 aS gif 5355 
woul 3 S gil S359 sal oul Gi alll Be CHL JG ceo Jl 
eS xl Stu] vu JS ranr: d TENES Pc (a bais) Basa) 
aide abl slo lll Jsi 055 Ud : 533] ol Gi alll Ke GILL JG 
Y IG SGS pl l Stu cds le 3a) 015 JB pss JG Salus 

Syl 


[3887-30]. (Dar al-Salam 4219) ‘Isa ibn Hammad al-Misri narrated 
to me:V al-Layth reported from Said ibn Abi Said; from his 
father; from Abu Hurayrah; that he heard him say: ‘I heard God's 
Messenger (peace be upon him) say: “If a slave maid of any of 
you commits adultery and her adultery is confirmed, he should 
administer the mandatory punishment of flogging, without 
scolding or rebuke. If she commits adultery again, he should 
administer the mandatory punishment without scolding or 
rebuke. If she commits adultery a third time and her adultery 
is confirmed, he should sell her, even if only for a rope made of 
hair". 
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[3888-31]. (Dar al-Salam 4220) Abu Bakr ibn Abi Shaybah and 


Ishaq ibn Ibrahim narrated: both from Ibn "Uyaynah [H]. Also, 
‘Abd ibn Humayd narrated; Muhammad ibn Bakr al-Bursani 
reported; Hisham ibn Hassan reported; both from Ayyüb ibn Müsa 
[H]. And, Abu Bakr ibn Abi Shaybah narrated; Abu Usamah and 
Ibn Numayr narrated; from '"Ubaydullah ibn “Umar [H]. Further, 
Harün ibn Sa'id al-Ayli narrated; Ibn Wahb narrated; Usamah ibn 
Zayd narrated [H]. Also, Hannad ibn al-Sariy, Abu Kurayb and 
Ishaq ibn Ibrahim narrated; from ‘“Abdah ibn Sulayman; from 
Muhammad ibn Ishaq; all of these from Abu Said al-Maqburi; 
from Abu Hurayrah; from the Prophet (peace be upon him): the 
same text, except that Ibn Ishaq said in his narration from 
Said from his father from Abu Hurayrah from the Prophet 
(peace be upon him) concerning flogging an adulteress slave 
three times if she commits adultery: ‘Then he sells her after the 
fourth time’. 
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[3889-32]. (Dar al-Salam 4221) ‘Abdullah ibn Maslamah al- 
Qa‘nabi narrated: Malik narrated [H]. Also, Yahya ibn Yahya 
narrated (his text). He said: I read out to Malik; from Ibn Shihab; 
from "Ubaydullah ibn “Abdullah; from Abu Hurayrah; that ‘God’s 
Messenger (peace be upon him) was asked about an unmarried 
slave woman who commits adultery. He said: “If she commits 
adultery, flog her; then if she commits adultery, flog her; then 
if she commits adultery again, flog her; then sell her even if for 
a rope”.’ 

Ibn Shihab said: ‘I am not sure whether after the third or 
fourth time’. 

Al-Qa‘nabi said in his narration: ‘Ibn Shihab said that the 
word dafir [which is used by the Prophet] means a rope’. 
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[3890-33]. (Dar al-Salam 4222-4223) Abu al-Tahir narrated: Ibn 
Wahb reported. He said: I heard Malik say: Ibn Shihab narrated to 


me; from ‘Ubaydullah ibn ‘Abdullah ibn ‘Utbah; from Abu 
Hurayrah and Zayd ibn Khalid al-Juhani; that ‘God’s Messenger 
(peace be upon him) was asked about a slave maid...’ the same 
text, but did not mention that Ibn Shihab said that dafir means 
a rope. 
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‘Amr al-Naqid narrated to me: Ya qüb ibn Ibrahim ibn Sad 
narrated; my father narrated to me; from Salih [H]. Also, “Abd ibn 
Humayd narrated; “Abd al-Razzaq reported; Ma mar reported; both 
from al-Zuhri; from “Ubaydullah; from Abu Hurayrah and Zayd 
ibn Khalid al-Juhani; from the Prophet: the same text as Malik’s 
narration. In both their narrations the doubt is mentioned 
about selling her after the third or fourth time. 
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Text Explanation 


Hadith No. 2879 mentions the case of a Jewish man and woman who had 
committed adultery. The Prophet confirmed that the Torah specifies stoning 
as mandatory punishment for married adulterers. The hadith shows that the 
mandatory punishment of adultery applies to unbelievers, and that their 
marriage is valid, because the stoning punishment is only applicable to a 
married adulterer. If their marriage were not valid, they would not incur the 
punishment of married adulterers. The hadith further shows that unbelievers 
are required to observe the detailed points of the divine law. This is the 
correct view. Some scholars say that these details do not apply to them, while 
others say that prohibitions are applicable to them, but not orders. Another 
point the hadith makes clear is that when unbelievers put their disputes to us, 
we judge these on the basis of our code of law. 

Malik said that the status of ihsan, which applies to married people, is not 
valid for an unbeliever. The Prophet ordered their stoning because they were 
not subjects of the Muslim state. This is an incorrect and invalid 
interpretation, because they were of the people bound with a treaty with the 
Prophet and the Muslim community. Moreover, the Prophet ordered the 
stoning of the woman. It is not permissible to kill women except through the 
enforcement of mandatory punishment for an offence carrying the death 
penalty. 

The Prophet asked them what ruling the Torah gives in this case. Scholars 
said that this question was not intended to follow their practice, or to learn the 
ruling from them. It was meant to commit them to what they believed in their 
own scriptures. Perhaps it was revealed to him that the stoning punishment 
remained in the Torah they had in their hands, as they had not changed it like 
they had altered other things. Or perhaps he was informed of this by those of 
their people who embraced Islam. This is how he was aware of it when they 
tried to suppress it. 

A question may be asked: On what basis was the punishment applied: 
confession or evidence? The answer is that it appears to be on the basis of 
confession. It is also mentioned that four witnesses testified to having seen 


them: with his penis in her vagina. If this is correct and the witnesses were 
Muslims, it is a clear case. If they were unbelievers, their testimony is 
discounted and this means that they must have admitted their offence of 
adultery. 

Hadith No. 3887 says: ‘If a slave maid of any of you commits adultery 
and her adultery is confirmed, he should administer the mandatory 
punishment of flogging, without scolding or rebuke’. The hadith mentions 
confirmation of her adultery. This may be by witnesses, or by seeing the 
offence, or by true knowledge according to scholars who allow judgement 
concerning mandatory punishments on the basis of true knowledge. This 
hadith makes clear that a mandatory punishment applies in the case of 
adultery by slave men and women, and the punishment is enforced by the 
master on his own slave, whether man or woman. This is the view of our 
Shafi I School, as well as Malik, Ahmad and the majority of scholars from 
the early generations of the Prophet’s Companions and their successors. Abu 
Hanifah and a number of scholars said that the master does not have that 
authority, but this hadith is clear in support of the view of the majority. 

The hadith shows that slaves are not stoned for adultery, whether they are 
married or not. The Prophet mentions the mandatory punishment of flogging, 
but does not differentiate between married and unmarried slaves. The hadith 
also shows that no rebuke or scolding may be hurled on the adulterer; only 
the mandatory punishment is administered. The hadith adds: ‘If she commits 
adultery again, he should administer the mandatory punishment without 
scolding or rebuke. If she commits adultery a third time and her adultery is 
confirmed, he should sell her, even if only for a rope made of hair’. This 
makes it clear that a person who has been given the mandatory punishment 
for adultery incurs a new punishment if he reoffends. A new mandatory 
punishment is incurred for every time he commits the offence. However, if he 
commits it more than once without punishment, one mandatory punishment is 
enough for all past offences. The hadith further indicates the need to part 
company with wicked and repeatedly sinning people. 


According to our scholars and the majority of scholars, the sale of the 
slave who commits adultery several times is recommended, not obligatory. 
Dawud and Zahiri scholars said that it is mandatory. The hadith also shows 
that it is permissible to sell something precious for a low price. This is 
unanimously agreed upon if the seller is aware of it. The majority of scholars 
also permit it if the seller is unaware. Maliki scholars have some difference of 
opinion on this point, but God knows best. 

Such sale of an adulterous slave requires the seller to inform the buyer of 
the condition of the slave, because it is a defect, and defects must be 
mentioned in all transactions. It may be asked: how come the seller allows his 
brother to buy what he himself dislikes? The answer is that the buyer may be 
able to ensure that she maintains her chastity by taking her to himself, or 
through his authority, or by kindness to her, or he helps her get married, or in 
some other way, but God knows best. 


i. Related by al-Bukhari, 3635 and 6841; Abu Dawid, 4446; al-Tirmidhi, 1436. 

ii. Related by al-Bukhari, 1329, 4556 and 7332. 

iii. Related by Abu Dawid, 4447 and 4448; Ibn Majah in a shorter version, 2327 and 7332. 

iv. Related by Abu Dawid, 4455. 

v. Related by al-Bukhari, 6813 and 6814. 

vi. Related by al-Bukhari, 2152, 2234 and 6839. 

vii. Related by Abu Dawid, 4470 and 4471. 

viii. Related by al-Bukhari, 2153, 2154, 6837, 6838, 2555 and 2556. Abu Dawid, 4469; al-Tirmidhi, 
1433; Ibn Majah, 2565. 


CHAPTER 7 


DELAYING A MANDATORY PUNISHMENT 


[3891-34]. (Dar al-Salam 4224) Muhammad ibn Abu Bakr al- 
Muqaddami narrated:' Sulayman Abu Dawid narrated; Za’idah 
narrated; from al-Suddi; from Sa'd ibn ‘Ubaydah; from Abu ‘Abd 
al-Rahman. He said: * Alr addressed the people and said: People, 
enforce the mandatory punishment on your slaves, whether 
married or unmarried. A slave woman of God's Messenger's 
committed adultery. He commanded me to flog her. I found out 
that she had recently given birth, and I feared that if I flogged 
her, I might kill her. I mentioned this to the Prophet, and he 
said: “You have done well". 
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[3892-000]. (Dar al-Salam 4225) Ishaq ibn Ibrahim narrated: 
Yahya ibn Adam reported; Isra’il narrated; from al-Suddi; with the 


same chain of transmission: the same text but did not mention, 
‘whether married or unmarried’. He added in the hadith: 
‘Leave her until she has regained health’. 
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Text Explanation 


Hadith No. 3889 in the previous chapter says: ‘God’s Messenger (peace be 
upon him) was asked about an unmarried slave woman who commits 
adultery. He said: “If she commits adultery, flog her’. In hadith No. 3891, 
‘Ali says in his address: ‘People, enforce the mandatory punishment on your 
slaves, whether married or unmarried’. Al-Tahawi said that none of the 
narrators mentioned the words, ‘whether married or unmarried’, except 
Malik, suggesting that it lacks authenticity. Masters of Hadith disagree with 
al-Tahawi, stating that Ibn “Uyaynah also mentioned it, as did Yahya ibn 
Said from Ibn Shihab. Both narrated the same as Malik, which means that 
this phrase is correct and authentic. It does not express any different ruling, 
because a slave woman is given half the penalty of a free woman, whether 
she is married or not. 

This hadith explains the case of unmarried slaves, while the case of 
married ones is explained in the Qur’anic verse that says: ‘If after their 
marriage, they are guilty of gross immoral conduct, they shall be liable to half 
the penalty to which free women are liable’. (4: 25) The verse and the hadith 
together make clear that a slave woman who commits adultery is punished by 
flogging, whether she is married or unmarried. This is exactly the meaning of 
what ‘Alī said in his address. 

It may be asked: why does the Qur’anic verse say: ‘If after their 


marriage’, when she incurs half the amount of flogging given to a free 
woman guilty of the same, whether the slave is married or not? In answer we 
say that the verse states that although she may be married, a slave woman 
who commits adultery incurs only half the flogging punishment of a free 
woman, because this is the punishment that can be halved. The stoning 
punishment cannot be halved. Hence, the verse does not refer to it. Thus a 
married slave woman does not have the same ruling as a free married woman. 
The verse makes this clear so that no one imagines that a married slave 
woman may be stoned. It is unanimously agreed that she is not stoned. An 
unmarried slave adulterer incurs half the flogging of a married slave 
adulterer. This is clear in authentic hadiths, including this one narrated by 
Malik. This is confirmed in other hadiths with general expressions, such as: 
‘If a slave woman of any of you commits adultery, he should flog her’. This 
applies to whether she is married or unmarried. 

What we have mentioned of half the flogging punishment applicable to a 
slave adulterer whether she is married or not is the view of al-Shafi 1, Malik, 
Abu Hanifah, Ahmad and the great majority of scholars. A number of early 
scholars said that no mandatory punishment applies to unmarried slave 
adulterers, whether male or female. Such scholars include Ibn ‘Abbas, 
Tawüs, Ata’, Ibn Jurayj and Abu ‘Ubaydah. 

The hadith in this chapter makes clear that the flogging punishment is 
applicable to a slave woman who commits adultery, and that this punishment 
is delayed in the case of a woman who has recently given birth, or is sick, or 
similarly weak. It is delayed until they have regained health, but God knows 
best. 


i. Related by al-Tirmidhi, 144. 
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